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CURRENT TOPICS 


The Times Law Reports 


Ir is with more than the pang of the eheu fugaces annos 
kind that many practitioners learned on 29th August that 
The Times Law Reports and Commercial Cases, which have had 
an unbroken run since November, 1884, are to cease publica- 
tion at the end of 1952. Their high standard of law reporting 
had given them a unique place on the lawyer’s book- 
shelf. How useful these volumes were and are can be 
seen at a glance by inspection of their condition in law 
libraries. In looking up an abstruse point of law it not 
infrequently occurs that the best authority is to be found in 
The Times series, and often it is also the best reported case. 
The Law Reports’ series of the Weekly Notes have always 
been abbreviated reports, and consisted to a large extent of 
cases of which the arguments and judgments were reported 
later in full in the Law Reports. The Weekly Law Reports 
are now to take the place of the Weekly Notes and are to contain 
a full report of judgments. The severing of the old connection 
between our greatest daily reporter of events and the publica- 
tion of law reports is in itself to be deplored, but there can 
be no doubt that the desirable end of uniformity and 
standardisation of law reporting has been brought one step 
nearer. 


Weekly Law Reports 


WirH regard to the new series, called the Weekly Law 
Reports, to be commenced on 1st January, 1953, in place of 
the Weekly Notes, the Council of Law Reporting announced 
on 29th August that it will cover every decision likely to 
appear in any general series of reports. Every case, as in 
the Law Reports, will be reported in full, except for the 
omission of argument. Reports will appear within about 
three weeks of judgment, and a high standard of accuracy 
will be maintained. The Long Vacation will cause a break 
in publication for about two months in each year. Each 
issue will contain two parts. Part II will include only cases 
which are later to appear in the Law Reports, namely, those of 
major importance. Part I will include all other cases 
corresponding to the present starred cases in Weekly Notes. 
The Law Reports themselves will not be affected in any way, 
and will be revised by the judges as before. It is stated that 
this system will enable substantial internal economies to be 
made; accordingly, this new service can be offered to 
subscribers to the Law Reports for only a trifling increase of 
subscription. The Council express the hope that the 
profession will give the project their full support, so that 
it may later be possible to effect a reduction. 


Restriction of Certain Company Transactions under 
Section 468, Income Tax Act, 1952 


Section 468, Income Tax Act, 1952 (formerly s. 36, 
Finance Act, 1951), makes it unlawful (without the consent 
of the Treasury) for a company which is resident in the 


36 


CONTENTS 


CURRENT TOPICS; 
The Titnes Law Reports 
Weekly Law Reports 


Restriction of Certain Company Transactions under s. 468, 
Income Tax Act, 1952. 


Companies General Annual Report 
Probation ag ‘ se 
Classification for National Insurance 


UNREASONABLE DELAY 


COSTS: 
Legal Aid: Costs Recoverable 


PROCEDURE—XIX : 
Interrogatories and Professional Privilege 


A CONVEYANCER'’S DIARY: 
Trading with the Enemy Legislation and Forfeiture 
Provisions : 


LANDLORD AND TENANT NOTEBOOK : 
Control: Protection via Vesting Order 


PRACTICAL CONVEYANCING—L : 
Sale of Houses by Local Authorities 


HERE AND THERE 
CORRESPONDENCE 
REVIEWS 


NOTES OF CASES: 


Bibby & Sons, Ltd., Pensions Trust Deed, In re; Davies v. + 


Inland Revenue Commissioners 


(Company: Pension Fund: Discretionary Trust: 
Estate and Succession Duty) 


McIntosh (H.M. Inspector of Taxes) v. Manchester 


Corporation 
(Income Tax: Industrial Buildings or Structures: 
Annual Allowance: Expenditure Incurred on 


“ Cutting” Land) 


Tideway Investment & Property Holdings, Ltd. v. Wellwood 


(Rent Restriction: Trespass: Jurisdiction of County 
Court: Form of Order) 


SURVEY OF THE WEEK: 
Statutory Instruments 


POINTS IN PRACTICE 


NOTES AND NEWS 


OBITUARY 


PAGE 


565 


565 


565 


566 


566 


566 


567 


569 


570 


572 


580 


579 


580 





566 [Vol. 96] THE 


United Kingdom to transfer its business abroad in whole 
or in part or to permit certain transactions in shares or 
debentures of overseas subsidiary companies. The Treasury 
has power under the section to issue consent generally to 
certain classes of transaction and in August, 1951, the terms 
of three such General Consents were announced. The 
Chancellor of the Exchequer stated in the House of Commons 
on 28th May that it was proposed to issue two further General 
Consents to cover other types of transaction. On 27th August 
the Treasury announced the full terms of the new Consents to 
which the Chancellor referred. It will not in future be 
necessary for companies to make application for the consent 
of the Treasury under s. 468, Income Tax Act, 1952, in respect 
of the following classes of transaction: (1) A transaction 
falling within para. (c) of subs. (1) of s. 408 of the Income 
Tax Act, 1952, where the body corporate which is not resident 
in the United Kingdom was incorporated after 31st December, 
1951, for the purpose of starting and carrying on a new 
industrial activity in any Commonwealth territory and is 
resident in that Commonwealth territory. ‘‘ Industrial 
activity '’ means any productive, extractive or manufacturing 
industry, any public utility, fisheries or any form of husbandry. 
(2) A transaction falling within para. (/) of subs. (1) of s. 468 
of the Income Tax Act, 1952, which consists of the outright 
sale of a business or part of a business to a person not resident 
in the United Kingdom, provided that: (a) the sale is for 
full consideration paid in cash; (b) the consideration for the 
sale does not exceed £50,000; (c) the buyer is not a body 
corporate over which persons ordinarily resident in the 
United Kingdom have control ; (d) the buyer has no interest 
in the business of the seller, and the seller has no interest in 
the business of the buyer ; (e) the sale is not associated with 
any other operation, transaction or arrangement whereby 
the business (or the part of a business) which is sold, or any 
interest in that business (or part of a business), may revert to 
the seller or to any person who has an interest in the business 
of the seller. 


Companies General Annual Report 


THe Companies General Annual Report for 1951 (H.M. 
Stationery Office, Is.), issued on 28th August by the Board 
of Trade, covers the third complete year during which the 
Companies Act, 1948, has been in operation, Introductory 
paragraphs describe, inter alia, the progress of registrations ; 
the number of companies on the registers; the winding-up 
of companies ; the administration of the Companies Act 
under various provisions; appointments of inspectors to 
investigate the affairs of companies ; 
the Board of Trade. For the first time under the Act, an 
inspector was appointed to investigate the ownership of a 
company. The general information is supplemented by 
detailed statistical tables for comparison with previous years. 
A list of orders and regulations made under the Act is also 
included. The report shows that 270,017 companies were on 
the registers in Great Britain on 31st December, 1951, of 
which 17,029 were public companies and 252,988 were private 
companies. During the year 1951, 13,524 new companies 
were registered ; of these, 13,374 (28 public and 13,346 
private) were registered with a share capital, the total capital 
of companies so registered being £96°2 million. During the 
year 5,197 companies were dissolved or struck off the registers, 
and winding-up proceedings were begun in 2,954 cases, of 


and prosecutions by 


which 411 were compulsory liquidations. The total number 


of companies on the registers in Great Britain at 
31st December, 1950, was 261,690, of which 17,134 were 
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public and 244,556 were private. During 1950, 13,906 new 
companies were registered ; of these 13,746 were registered 
with a share capital, the total capital of companies so 
registered being £74°5 million. During the same _ year, 
10,479 companies were dissolved or struck off the registers. 
Winding-up proceedings were begun in 3,324 cases, of which 
476 were compulsory liquidations. 


Probation 


THE annual report for 1951 of the National Association of 
Probation Officers covers the fortieth year of the association’s 
life. During the year it accepted an invitation for observations 
on the use of the suspended sentence, particularly in con 
junction with a probation order, from the Home Secretary's 
Advisory Committee on the Treatment of Offenders, and the 
outcome was a strong expression of opinion against the use of 
such asentence. The association also prepared a memorandum 
of evidence for submission to the Royal Commission on Divorce. 
Evidence is also to be submitted to the Ministry of Education’s 
Committee on Maladjusted Children. Oral evidence was 
given in support of a memorandum submitted to a committee 
appointed by the Home Secretary to consider the problems 
of State and voluntary responsibility of Prisoners’ Aid 
Societies in relation to prison after-care. A detailed reply 
was sent to a questionnaire by the Council for the Unmarried 
Mother and her Child, and other subjects on which the 
association has been asked to comment were the treatment 
of sexual offenders, the insurance disabilities of ex-prisoners, 
the effect of mothers working in industry, and transfers under 
the Criminal Justice Act, 1948. Branch activities gave 
opportunities for meeting magistrates, justices’ clerks and 
other social workers. Numerous week-end schools and 
conferences were held, and at the thirty-ninth annual 
conference LorbD GODDARD and Miss MArjJory FRY were 
among the speakers. The periodical Probation has appeared 
every two months during the year. We congratulate thi 
association on the valuable work it has accomplished during 
the year and on the resulting considerable advance in its 


status. 


Classification for National Insurance 

NINE leading decisions of the Minister of National Insurane« 
on classification and insurability under the National Insurance 
Acts are contained in a pamphlet published last week 
(Pamphlet M.4, H.M. Stationery Office, price 6d.). One of the 
most interesting cases concerns theatre variety artistes 
employed in ‘‘ Resident Variety ’ in Scotland. The Ministe1 
decided that they were employed under a contract of service 
and therefore were in the employed persons’ class for National 
Insurance purposes. Their employers appealed to the Court 
of Session, which upheld the decision. The pamphlet gives 
extracts from the opinions of the three judges. A second 
interesting case relates to the status for insurance purposes 
of a film actress. Both the actress and the film company 
appealed to the High Court against the Minister’s decision 
that she was employed under a contract of service and was 
included in the class of employed persons for the purposes 
of the National Insurance Act. The High Court, however, 
upheld the Minister’s decision. Extracts from the judgment 
of Mr. Justice PARKER are given in the pamphlet. The other 
decisions affect a part-time lecturer, a handyman-gardener, 
an agent employed on commission, a part-time member of th 
St. John Ambulance Brigade, a part-time sick visitor, a 
tailoring outworker and a trade federation representative. 
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UNREASONABLE DELAY 


UNREASONABLE delay in presenting or prosecuting a petition 
has always been a discretionary bar to the granting of a 
decree of dissolution of marriage (see now s. 4 (2), proviso (i), 
of the Matrimonial Causes Act, 1950, re-enacting previous 
statutory provisions on that point). Decrees are frequently 
granted in matrimonial cases where the offence complained of 
happened many years ago, and people are rather inclined to 
regard the question of delay in taking proceedings as not 
being of any great importance. Any such light attitude 
towards the subject of delay is dangerous, and may become 
even more so where the petitioner is also asking for the 
exercise of the court’s discretion in his favour on the ground 
of his own adultery. 

This point was well illustrated by the recent case of 
Lowe v. Lowe (1952) 2 T.L.R. 505, where the husband 
prayed for a decree of divorce on the ground of his wife’s 
adultery with a man who had died shortly before the presenta- 
tion of the petition; and the husband further asked the 
court to exercise its discretion in his favour in respect of his 
own adultery between the years 1940 and 1945 and stated 
that he now desired to marry a woman (not the woman 
mentioned in his discretion statement). The parties were 
married in 1926, The wife commenced an adulterous associa- 
tion with a man in about 1935, which continued until that 
man’s death in October, 1950. The husband knew of his 
wife’s adultery in 1935, and he was on friendly terms with her 
when they subsequently met. The husband was a man of 
normal education and he never really worried to find out 
about the question of a divorce until 1950. 


Karminski, J., said that he had no doubt that the delay 
had beer unreasonable and of a culpable nature, for the 
petitioner had been quite insensible of the loss of his wife. 
The second question to be considered was whether, since the 
delay had been unreasonable, the court would overlook that 
delay and in the exercise of the court’s discretion grant a 
decree of divorce. Karminski, J., said that in his opinion 
he would not be exercising his discretion judicially if he were 
to grant a decree, for the petitioner should have taken steps 
vears ago, and he accordingly dismissed the petition. 

On the subject of unreasonable delay there are certain 
general propositions which may be usefully stated. In the 
first place, the word “‘ delay ’’ in the statute means ‘‘ culpable 
delay,’’ something in the nature of connivance or acquiescence 
(see Rickard v. Rickard and Bond (1921), 37 T.L.R. 511; 
Linney v. Binney and Hill 1936, P. 178). There is no fixed 
period of time, e.g., one year, five years, ten years or so forth, 
after which delay becomes unreasonable. Thus, in Hughes v. 
Hughes and Williams (1915), 32 T.L.R. 62 (C.A.), the parties 
were married in 1907 and there was no issue of the marriage. 
In 1912 the respondent wife ran away with the co-respondent. 
In May, 1912, the husband’s solicitor saw the wife and tried 
to persuade her to return to her husband, but the wife would 
not do so. On 9th September, 1913, the wife gave birth to 
a child. Ultimately on 28th April, 1915, the husband filed 
a petition for divorce on the ground of his wife’s adultery. 
Horridge, J., held that the husband had been guilty of three 
years’ delay in bringing proceedings without any cause on 
his part, and dismissed the petition. The Court of Appeal 
(Lord Cozens-Hardy, M.R., Bankes and Warrington, L.JJ.) 
held that the learned judge had exercised his discretion 
correctly, and dismissed the appeal. 

The motive for taking proceedings is material in considering 
the question whether the delay is in fact reasonable or not. 


Thus, in Pears v. Pears (1912), 28 T.L.R. 568, the parties 
were married in 1886, and a child was born in 1887, who 
died two years later. After the death of the child the 
developed habits of intemperance. In December, 
she entered an inebriates’ home in London and remained there 
During part of this time the husband lived 
The petitioner on leaving the 
husband 


wile 


18589, 


for two years. 
with a woman named Nash. 
inebriates’ home would not return to live with her 
on account of his association with Nash, and sh 

service. In 1894 or 1895 the husband joined his wife while 
she was living at her father’s house, after the latter's death. 
The husband told his wife that he had given up Nash, and 
cohabitation was resumed. The husband deserted his wife 
in 1895 after being a short time with her. About 1900 thi 
wife saw her husband, who was living with Nash, and asked 
him to give up Nash but he refused. The wife did not see 
her husband again nor did he contribute anything to het 
support. Nash had borne the respondent (the husband 
several children. On the hearing of the wife's petition she 
said that her object in taking proceedings was to enable her 
husband to marry Nash. The Court of Appeal (Cozens-Hardy, 
M.R., Farwell and Kennedy, L.JJ.), affirming Sir Samuel 
Evans, P., held that the learned president had exercised his 
discretion on right principles in dismissing the wife's petition 
on the ground of unreasonable delay, and likewise dismissed 
the appeal. As Cozens-Hardy, M.R., said in the course of 
his judgment, the wife only took proceedings in 1911 which 
she might have taken ten years before. The motive for taking 
the proceedings was something which in itself was not material 
but it was very material in considering the question whethet 
the delay was in fact reasonable or not. 


went into 


Religious scruples may be some explanation for not bringing 
proceedings at a reasonably early date, but are not likely to 


be accepted as a satisfactory explanation where the delay 
has occurred year after year. In Coppinger v. Coppinge) 
and Lutwyche (1918), 34 T.L.R. 588 (C.A.), the parties wer 
married in 1909 at a Roman Catholic Church, the husband 


being a Roman Catholic. There was one child of the marriagt 
born in 1910. In 1912 the that his wil 
was on friendly terms with the co-respéndent. In 1913. thy 
wife refused to live with her husband and he did not know where 
she was until January, 1914, when he discovered where she 
was living and that she had given birth to a child. Thy 
husband had an interview with his wife who refused to give 
up the co-respondent, and the wife admitted that th 
co-respondent was the father of the last-mentioned child. 
As the husband was a Roman Catholic the idea of divorce: 
was against his religious scruples, and he still had a hope 
that his wife would give up the co-respondent. In 1917 th 
husband learnt of the birth of two more illegitimate children 
to his wife, and he then gave up all hope of his wife's reclama 
tion. Horridge, J., dismissed the husband's petition on the 
ground of unreasonable delay, and the same view of the 
matter was taken by the Court of Appeal (Swinfen Eady, M.R., 
Warrington and Duke, L.JJ.).. As Swinfen Kady, M.R., said, 
while giving the husband full credit for his religious scruples, 
the proceedings for divorce had ultimately been brought. 
The husband’s religious scruples might have caused him 


some hesitation, and might have prevented him bringing 
might otherwise 


husband found 


proceedings for divorce as quickly as he 
have done, but the delay was too great and had been 
unreasonable. 

The court cannot be used as a place to which people come 
for redress just when it suits the monetary interests of their 


) 
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families. In Rickard v. Rickard and Bond (1921), 37 T.L.R. 
511, the parties were married in 1893, and there was one 
child born in 1894. The husband and the man who subse- 
quently became the co-respondent were trustees of the will 
of the wife’s grandfather, who died in 1890. By his will, 
the wife's grandfather left a moiety of his estate to the trustees 
on trust to pay the income to his daughter (the respondent 
wife) during her life, and on her death in trust to her first 
son (if any) who should receive at baptism or registry of 
birth the Christian names of William Langman, and in 
default of such son to all her other children equally. In 1908 
the wife ran away with the co-respondent. The husband 
instructed his solicitors to take divorce proceedings and a 
petition was drafted. Chancery proceedings in connection 
with the trust were instituted, and the husband and _ the 
co-respondent retired from the position of trustees. In the 
same year, namely, 1908, the husband’s solicitor pointed out 
to him that if the divorce proceedings continued and the wife 
became free to marry again, and she married the co-respondent 
and had a son by him to whom the name of William Langman 
was given, the husband’s son, Joseph Ronald, would be 
prejudiced. At that date the wife was thirty-eight years 
of age. She was now (in 192i) fifty. Owing to his solicitor’s 
advice the husband did not proceed with his petition which 
was drafted in 1908, but waited to take proceedings until 
after his wife had passed the age of child-bearing, and that 
involved waiting some twelve years. Horridge, J., held that 
the husband had been guilty of unreasonable delay in presenting 
his petition and dismissed it. That view of the matter was 
affirmed by the Court of Appeal (Lord Sterndale, M.R., 
Scrutton and Younger, L.JJ.) who strongly emphasised 
the point made in the opening sentence of this paragraph. 
In the present case the husband's delay in not taking pro- 
ceedings for a divorce had brought about a continuance of 
the adulterous life of the wife with the co-respondent. 


As previously stated, the word “ delay ’’ means “ culpable 
delay,” something in the nature of connivance or acquiescence. 
In Binney v. Binney and Hill 1936, P. 178 the parties were 
married in 1896 and there were two children of the marriage. 
About eighteen years later the parties separated on account 
of the wife’s association with the co-respondent. The 
husband and the wife were now (in 1936) sixty-four and 
sixty-one years of age respectively. The husband admitted 
lis indifference at the time of the separation. The wife 
having left her husband habitually cohabited with the 
co-respondent, living happily with him till after the filing 
of the husband's petition. At first the husband was willing 
to take proceedings, but his wife and the co-respondent 
desired the matter to be kept quiet and no step was taken. 
In 1914 the husband himself commenced an adulterous 
connection with a woman with whom he regularly cohabited, 
till in 1923 he finally terminated the relationship. From 1923 
onwards till the filing of his petition in 1935 the husband 
took no steps to obtain a dissolution of marriage. In 1934 
the husband met a woman with whom his relations were those 
of innocent friendship. Having consulted his solicitors, he 
then filed the present petition. At the hearing of the petition 
the husband said that he now desired to marry the woman 
in question whom he had met in 1934. There was also 
evidence that the wife had expressed a desire to marry the 
co-respondent. Adultery between the wife and_ the 


co-respondent having been duly proved, Bucknill, J., pointed 
out that the question of delay was governed by s. 178 (1) 
of the Supreme Court of Judicature (Consolidation) Act, 1925 
(see now s. 4 (2), proviso (i), of the Matrimonial Causes Act 
1950), and that the word 


‘delay’ in the statute meant 
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“culpable delay,’ something in the nature of acquiescence 
such as shows the petitioner to have been insensible to the 
In the present case the delay amounted to 
culpable delay. In effect the husband had acquiesced in the 
adultery of his wife. He took no steps originally to free 
himself and to let his wife and the co-respondent contract 
The learned judge accordingly dismissed 


loss of his wife. 


a lawful union. 
the husband's petition. 

In Greenwood v. Greenwood 1937) P. 157 the parties were 
married in 1901, and there were two children of the marriage, 
both now of full age. In 1907 the parties entered into a deed 
of separation with an allowance to the wife of £1 per week for 
herself and the children. By a second deed in 1915 the 
allowance was increased to £10 per month. From 1907 
onwards the husband, to the knowledge of his wife, had 
lived in adultery with another woman. The wife was 
distressed by this association and had hoped that her husband 
would return. However, in 1920 the wife took proceedings 
on the ground of her husband’s adultery. She admitted that 
she took these proceedings to get more maintenance and that 
she had not cared about a divorce as long as her husband 
was willing to pay more. The proceedings were compromised 
in 1921 by a deed raising the wife’s allowance to £450 a year 
and the petition was dismissed. In 1933 the wife accepted 
a sum down of £1,000 in discharge of all liability of her 
husband by a deed which contained a mutual condonation 
of past Having exhausted this provision the 
wife tiled the present petition in 1936 on the ground of the 
same, and still continuing, adultery. Subject to formal 
proof of the adultery, the only issue for the court on the 
pleadings was unreasonable delay. Langton, J., held that 
the wife was from the date of the compromise of the first 
petition for divorce guilty of unreasonable delay and also 
of connivance and that her petition must be dismissed. 


oitences. 


Having dealt with a formidable number of decisions where 
the circumstances amounted to unreasonable delay on the part 
of the petitioner such as to justify the dismissal of the petition, 
let us now turn to consider the other side of the picture. 
Where a petitioner genuinely believes that his (or her) own 
adultery is a bar to taking proceedings, that is likely to be 
accepted as a valid explanation of unreasonable delay. 
Thus, in Pornton v. Pointon and Sutton (1922), 28 T.L.R. 848, 
the parties were married in 1887, and there were two children 
of the marriage, one who died in infancy, and the second 
born in 1889 who still survived. Four months after the 
second child was born the wife left her husband, and left in 
her husband’s charge the surviving child of the marriage. 
The wife never wrote to her husband or asked him for money. 
On the wife's departure the husband engaged a housekeeper 
to look after the child and ten months later he began to live 
with this woman as man and wife, and they continued to do 
so until the death of this woman in March, 1921. The 
husband first heard of his wite’s adultery five vears after she 
left him, but he did not take proceedings as he thought that 
his own adultery was a bar. He now wished to marry and 
lead a respectable life. Lord Buckmaster, sitting as a judge 
of the Divorce Court, said that his discretion was unfettered, 
and he thought that in the interests of the petitioner (the 
husband) it was a proper case in which to exercise it, and 
accordingly granted a decree to the husband. 

Lack of means so as to prevent one from taking proceedings 
within a reasonable time has always been considered as a 
sufficient explanation of unreasonable delay. However, 
since the Legal Aid Act, 1949, came into operation, the 
excuse that the petitioner did not have sufficient money to 
start proceedings at a reasonably early date is not likely 
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in future to carry the same weight, and, indeed, in years to 
come may carry no weight at all. 

It is impossible to be pedantic on this subject and state 
precisely what matters will be accepted as explanations of 
unreasonable delay and then enumerate precisely other 
matters that will not be accepted by way of explanation. 
The best that one can do is to mention a number of matters 
that arise in everyday practice which are likely to be accepted 
as valid explanations of unreasonable delay. A distinction, 
but not a rigid one, may be made between husband and 
wife. As Sir Henry Duke, P., said in Fullerton v. Fullerton 
(1922), 39 T.L.R. 46, at p. 47: 
on the part of a husband, but meritorious on the part of a 
wife.”’ Thus, sympathetic consideration is likely to be 
given to a wife who delays presenting her petition until 
the death of her parent or other near relations in order to 
save anything in the nature of a scandal or shock to her 
Similarly, delaying taking 
until the children of the marriage are grown up is frequently 
accepted in the case of a wife petitioner. The possibility of 
a renewal of relations between the parties is always seriously 
considered and, in particular, a wife who continues for a 
long time to hope—even though the hope may be a vain one 

that her husband will return to her, may escape the 
consequences of unreasonable delay in presenting her petition. 

In conclusion, as the recent case of Lowe v. Lowe, supra, 
has occasioned considerable interest in view of the fact that 
the dismissal of petitions on the ground of unreasonable 


“Delay might be censorious 


ageing relatives. proceedings 


Costs 





LEGAL AID—COSTS 


StncE legal aid first commenced, a very large number of 
questions have arisen, as was only to be expected, and some of 
them have found their way into the courts. In a case where 
one of the parties is in possession of a civil aid certificate and 
the other is not, the questions that spring to the mind of the 
latter are: (a) If I succeed shall I recover my costs ? and (b) If 
I fail what costs shall I have to pay? This is a very real 
problem, and it is one about which there have obviously been 
two minds, to judge from the cases that have come before the 
courts. We will examine this question now and endeavour to 
supply the answer in the light of the cases decided up to date. 


In the first place, let us take the case of a litigant who is not 
in possession of a civil aid certificate, who is either being sued 
by or is suing a party who is an assisted person, and see what 
the position is if he fails in the action. In the normal way, he 
would be faced not only with his own costs but also the costs 
of the opposing party, who in this case is an assisted person. 


It is axiomatic that an award of costs is by way of indemnity, 
so that a successful litigant can recover, at the most, only what 
he has in fact paid by way of costs. Hence, if the litigant who 
is successful in the action is under no liability to pay his 
solicitor any costs, then he can recover none from the opposite 
party. This principle was laid down as long ago as 1910 
in the case of Gundry v. Sainsbury (1910) 1 K.B. 645 and has 
not since been disturbed. It is true that in the case of Adams 
v. London Improved Motor Coach Builders, Ltd. [1921] 
1 K.B. 495 the successful litigant was held to be entitled 
to his costs against the other party, although he was not 
himself liable for any costs, but this was an entirely different 
case. In the latter case the successful litigant was a member 
of a trade union and under the terms of membership he was 
entitled to legal assistance, which in due course he received, 
but this did not alter the fact that he was liable to his solicitor 
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delay is not of everyday occurrence, an analysis of that 
case may be useful. It will be noted that the husband 
knew of his wife’s adultery in 1935, which continued for the 


next sixteen years, and simply did not bother himself about 
the matter at all. It is true that for five of those sixteen 
years (i.e., between 1940 and 1945) the husband was himselt 
committing adultery, and if he had genuinely been unde 


the impression that his own adultery had barred him from 
taking proceedings against his wife, that might 
point in his favour, but there was no suggestion here that the 


have been a 


husband was ignorant of his true position. In fact, the 
husband was a man of normal education, and, moreover, 
could always have consulted a solicitor if he had been in any 
doubt as to the law on the subject. If the husband had 

fact suffered from lack of means, thereby preventing him from 
taking proceedings at an earlier date, that would have counted 


in his favour, but no such point was raised. If the husband 
had been intermittently abroad on duty, or even on business 
that might have carried a little, but not necessarily much 


weight. If the husband had made any attempts, even thoug! 
spasmodically, to get his wife to return to him, that would 


certainly have been considered to some extent in his favour. 
But none of these elements appears to have been pi 

and in future a spouse who is insensible, and has remained 
insensible for some years, to the loss of the other partne1 
should consider the position very carefully before institutin 
proceedings for dissolution of marriage. 


RECOVERABLE 


for the amount of the latter’s costs, since he was the ] 
and the union was merely the agent. 

Turning now to the position of assisted litigants, we find 
that s. 1 (7) (b) of the Legal Aid and Advice Act, 1949, provid 


rincipal 


that “ the rights conferred by this Part of this Act on a person 
receiving legal aid shall not affect the rights or liabilities of othe1 


parties to the proceedings or the principles on which thi 
discretion of any court or tribunal is normally exercised.” 
Now that seems clear enough in itself, and at first glance 
one would have been inclined to think’ that an unsuccessful 
non-assisted litigant, as a party whose liabilities are not to be 
ted 
person, would in the normal way have to pay the othe 
party’s costs. However, Stable, ae thought otherwise in the 
case of Starkey v. Railway Executive (1951), 95 SoL. J. 710 
for, having given judgment for the assisted plaintiff, he said 
“Unless the assisted person happens to have means and thi 


affected by the fact that the successful litigant was an 


State gets those means out of the assisted person, then | think 
it right that the assisted person should recover no costs from 
the defendant.’ No doubt his lordship had in mind the 
principle laid down in Gundry v. Sainsbury, supra, and did 
not think that this principle was affected by thi 

statutory direction contained in s. 1 
this view found no favour with the Court of Appeal, wher 
Cohen, L.J., 
conclusive of this issue, and the court 
unanimously found that the costs of the successful litigant, 


explicit 
(7) (b), supra. However, 
observed that the section quoted above was 
accordingly and 
although she was an assisted person, must be paid by the 
unsuccessful defendant. It is interesting to observe that 
Singleton, L.J., remarked in the course of his assenting 
judgment that any other order would result in the wrongdoet 
benefiting at the expense of the State. 

It is perhaps not out of place to notice here that in such 
cases the successful litigant’s costs would find their way back 
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to the Legal Aid Fund (see reg. 16 of the Legal Aid (General) 
kegulations, 1950 (S.1. 1950 No. 1359)), and not into the pocket 
of the assisted person. 

[he position as to the liability of an unassisted litigant for 
the assisted litigant’s costs seems thus to be clarified by the 
Court of Appeal, and does not differ from the position of an 
unsuccessful party where the successful party is unassisted. 

Now let us look at the position of the assisted person who is 
unsuccessful in his action against an unassisted person. In 
uch a case does the successful litigant lose anything by 
carrying on an action where the other party is an assisted 
person ? It would seem, it is feared, that in such a case there 
is a very strong probability that the successful party might 
well find that his success is expensive 

\gain, this point came before the Court of Appeal on the 
Oth October last in the case of Gough v. F. & H. F. Higgs, Ltd. 

1951), 95 Sox. J. 743, and during the course of his judgment 
there Cohen, L.J., said, in relation to the successful defendants 
in an action where the plaintiff was an assisted person: “ It 
would seem likely that they will have to bear the burden of two 
sets of costs without any redress. The fact that they are a 
well-known firm and can afford the loss is not much consolation 
to them for having to spend their own money in this way.” 

This phase ot the problem is covered, in the first place, by 
s. | (7) (4), which has been quoted above. The rights of other 
parties in an action are not to be affected by the fact that one 
or more of the parties is an assisted person or are assisted 
persons. The matter does not remain there, however, for 
s. 2 (2) (e) of the Act states that where a person receives legal 
aid in connection with any proceedings “ his liability by virtue 
of an order for costs made against him with respect to the 
proceedings shall not exceed the amount (if any) which is a 
reasonable one for him to pay having regard to all the circum- 
stances, including the means of all the parties and their conduct 
in connection with the dispute.”’ 

Someone, therefore, has to inquire into the means, not only 
of the unsuccessful assisted person, but also of the other 
parties, so that if, for instance, the successful party is a wealthy 
person or corporation then this fact will have to be weighed 
with the other facts in determining whether any and if so what 
costs shall be awarded to him. This is, of course, very 
unsatisfactory from the point of view of the successful litigant, 
as it no doubt was in the case of Gough v. F. & H. F. Higgs, 
Lid., supra, but that is the position as is shown by the judgment 
of the Court of Appeal in that case. 

The “ someone ’’ who will decide what costs are reasonable 
and to whom reference ts made above is indicated by reg. 17 
of the Regulations, supra, for para. (1) (a) of that regulation 
states that the determination of the amount of the assisted 
person’s liability for costs in accordance with s. 2 (2) (e), supra, 
shall be made at the trial or hearing of the action and shall be 
final. In short, the court which tries the action will determine 
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the amount of costs which the unsuccessful assisted litigant 
shall pay. 

Provision is made by reg. 17 (1) (d), proviso (ii), for an 
application by a person in whose favour an order for costs is 
made under the rule for a variation of the order on the ground 
that there has been a change in the assisted person’s circum 
stances, which is useful in its way, but there is no provision for 
such an application where there has been a change in the 
circumstances of the person in whose favour the order is made, 
although, in determining the amount which the assisted person 
shall pay in the first place the circumstances of the successful 
party are to be taken into consideration. 

An interesting sidelight on the effect of s. 2 (2) (e) is found in 
Factors (Sundries), Ltd. v. Milles and Another 1952) 2 T.L.R. 
194; ante, p. 546; and see p. 574, post. 

One other point of interest may be noted here. That is the 
question of security. It will be recalled that s. 12 (2) (4) (ii) 
of the Act authorises the making of provision for cases in which 
a person receiving legal aid will be required to furnish security 
for the other party's costs. Up to date, however, no regula- 
tion with regard to security has been made, and in the case of 
Conway v. Wimpey (1951) 2 K.B. 266 the Court of Appeal 
decided that pending the making of regulations under s. 12, 
supra, it would be inappropriate that an order for security 
against an assisted person should stand. The question came 
up afresh in the case of Jackson v. Dickinson 1952) 1 Ail E.R. 
104, decided on the 14th December last, and there the assisted 
plaintiff was ordered to give security for the defendant’s costs. 
pointed out that this case fell into a different 
Wimpey, supra, for in this case the 


Somervell, L.J., 
class from Conway v. 
plaintift was out of the jurisdiction of the English courts and 
the defendants therefore had a common-law right to an order 
for security. 

Arising out of this question of security is the position 
produced by s. 46 of the County Courts Act, 1934. This 
section, it will be remembered, provides that in an action 
founded on tort commenced in the High Court the defendant, 
if he shows on affidavit that the plaintiff has no visible 
means of paying the costs in the event of his being unsuccessful 
in the action, may apply to the High Court for an order to 
transfer the action to the county court, and unless the plaintitt 
can satisfy the court that he has in fact means to pay the 
defendant’s costs in the event of the latter being successful 
in the action, then the High Court will make an order that 
unless within a specified time the plaintiff gives security for the 
defendant’s costs then the action will be transferred to the 
county court. It was held in the case of Burton v. Holdsworth 
1951) 2 K.B. 703 that the provisions of s. 46, supra, were 
unaffected by the legal aid scheme, and that notwithstanding 
the decision in Conway v. Wimpey, supra, which was decided 
on entirely different principles, an order for security could be 
made under s. 46. 


XIX—INTERROGATORIES AND PROFESSIONAL 
PRIVILEGE 


Not the least interesting feature of the decision of the Court of 
Appeal in Conlon v. Conlans, Ltd. [1952) 2 T.L.R. 343; ante, 
p. 547, is that the court found it not only possible but necessary 
to examine the contents of letters which had been marked 
by their writers, ‘“‘ without prejudice.’’ It is too often and 


too readily assumed in many legal offices that no communica- 
tion whatsoever which is made under the protection of these 


magic words can, in any circumstances, come to the light of 
day in a court of law. The limitations and precise effect 
of these words have more than once been explained in these 
columns (see 92 Sot. J. 653 and 95 Sor. J. 215) and, with 
particular reference to negotiations for settlement of a dispute, 
the dictum of Lindley, L.J., in Walker v. Wilsher (1889), 
23 Q.B.D, 335, at p. 337, has been quoted as embodying one 
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such limitation: ‘I think [the words ‘ without prejudice ’] 
mean without prejudice to the position of the writer of the 
letter if the terms he proposes are not accepted.’ If the offer 
for settlement is accepted it may form the basis of a binding 
contract even though originally expressed to be made without 
prejudice. 

That was indeed the position alleged by the defendants 
in Conlon v. Conlans, Ltd. The question whether or not 
there was such a binding contract was one of the issues which 
was to come before the court in the action, so that it would 
have been remarkable, from that point of view alone, if the 
letters conveying the offer which, it was said, had been 
accepted had been altogether immune from production. 
But the point, as it emerged from the pleadings, was not 
directly concerned with the contents of the letters. As we 
shall explain, the Court of Appeal, dealing at an interlocutory 
stage with a question arising on answers to interrogatories, 
was inquiring into the propriety of the particular method 
adopted by the defendants’ advisers to prepare their clients’ 
case on the important issue whether or not the plaintiff had 
authorised his solicitor to write the letters in question. 

The action was one for damages for negligence or breach 
of statutory duty. One of the defences raised was that, by 


letters passing between the plaintiff’s solicitors and the 


defendants and by two cheques enclosed in one of the letters, 
the plaintiff's claim had been compromised by way of accord 
and satisfaction. The pleadings on this point are sum- 
marised in the judgments. The plaintiff's reply dealing with 
the defence of accord and satisfaction was, in the first place, 
that there had been no agreement or accord at all. “In 
other words,”’ says Morris, L.J., “ if the letters referred to in 
the defence are examined it is alleged that no agreement will 
be found to have been made.” Secondly, the plaintiff 
denied the authority of his solicitor to make the agreement, 
ifany. Thirdly, he denied that any satisfaction’ had followed 
the accord, if any. And fourthly, in the yet further alterna- 
tive, it was alleged that any such agreement had_ been 
rescinded by mutual consent by the return of the cheques 
and the defendants’ renewal of negotiations for compromise 
at a higher figure. 

There being thus in issue between the parties a matter 
of which the basic facts (the actual passing of the letters) 
could not well be disputed, it is obvious that in the course 
of their preparations for trial the defendants’ advisers would 
need to address their attention among other things to 
points on which no witness available to them would be able 
to testify. They had recourse, therefore, to the machinery 
for discovery of facts authorised by the earlier rules of 
R.S.C., Ord. 31, the delivery of interrogatories. 

Such interrogatories, relating to any matters in question 
in a cause or matter, may be delivered in writing to the opposite 
parties (as to which see 95 Sor. J. 629) by leave of the court 
or a judge (r. 1). This rule gives no power to interrogate at 
large, for the application must be by notice or summons 
accompanied by a copy of the proposed interrogatories which 
are to be considered by the court or judge. In deciding on 
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the application, account is to be taken of any offer of the 
opposite party to deliver particulars, to make admissions 
or to produce relevant documents, and leave is to be given 
as to such only of the interrogatories as shall be considered 


necessary either for disposing fairly of the cause or matter o1 


for saving costs (r. 2). 

The answer to interrogatories must be on affidavit (r. 8), 
and if any person interrogated omits to answer, or answers 
insufficiently, the party interrogating may apply for an ordet 
requiring him to answer, or to answer further (r. 11). But 
r. 6 implies that in his affidavit the interrogated party may 
object to answering an interrogatory on the ground that it is 
scandalous or irrelevant or on other grounds. 

Among the grounds (not specifically mentioned in r, 6) 
on which such objection may, in a proper case, be taken, is 
that of professional privilege. We endeavoured to outline 
the scope of legal professional privilege in discussing, at 
95 SoL. J. 647, documents privileged from production. The 
extent of the privilege is, of course, the same for the purpose 
of discovery of facts, and it is in this field that the decision 
in Conlon’s « +se takes its place, bringing to light an apparent 
exception t. he rule that communications between a party 
and his soliitor acting in a confidential professional capacity 
are privileged from disclosure. Such communications (as 
distinct from communications between the solicitor and third 
persons such as witnesses) are as a rule privileged whether or 
not litigation is in existence or contemplated at the time when 
they are made (Minet v. Morgan (1873), L.R. 8 Ch. 361). 

The interrogatories ultimately in dispute in Con/lon’s case 
asked, shortly, whether the writers of the letters had not 
been authorised by the plaintiff to negotiate a settlement 
and to hold themselves out as being authorised so to do ; 
and whether the plaintiff had not authorised the writers to 
make all, or some one, and which of the offers therein contained. 
To these interrogatories the original answers raised the 
objection that the inquiry was as to privileged communica 
tions. The master and the judge in chambers had both 
ordered further answers, but the plaintiff appealed to the 
Court of Appeal. 

The basis on which the court dismissed the appeal is clearly 
shown by the extracts from the solicitor’s letters whicl 
Singleton, L.J., quoted in the course of his judgment. A 
reasonable reading of them, said Morris, L.]., was My 
client authorises me to say to you that he will accept such and 
such an amount in settlement.’’ We repeat that the court 
was not dealing with any claim to privilege for the letters 
Nor, as Morris, L.J., said, was the court being 
solicitor 
pointe d 


themselves. 
asked to order disclosure of anything said by the 
to the plaintiff by way of advice. Singleton, L.J., 
out that the very object of the plaintiff’s instructions to his 
solicitor would be that the offer should be passed on to the 
other side. In those circumstances the court refused to hold 
that an inquiry whether the plaintiff did or did not authorise 
the writing of the letters was an inquiry as to confidential 
communications between solicitor and client. 





The following appointments are announced in the Colonial 
Legal Service : 

Mr. E. G. BLANDFORD, Assistant Commissioner of Lands, 
Gold Coast, to be District Magistrate, Gold Coast; Mr. J. A. 
CAVENAUGH, Assistant Registrar of Titles and Conveyancer, 
Uganda, to be Registrar of Titles and Conveyancer, Uganda ; 


Mr. T. M. Fiacais, Crown Counsel, Nyasaland, to be Resident 
Magistrate, Nyasaland; Mr. A. RIDEHALGH, Solicitor-General, 
Nigeria, to be Attorney-General, Hong Kong; Mr. R.G. l'Let 

to be Solicitor and Estate Officer, Railway Department, Federa 
tion of Malaya Mr. I. Rosen to be Resident Magistrate, 
Kenya: Mr. C. W. WiLsBourn to be Assistant Registrar of 
Titles and Conveyancer, Uganda. 
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TRADING WITH THE ENEMY LEGISLATION AND 
FORFEITURE PROVISIONS 


THE years that have passed since the cessation of hostilities 
have not by any means robbed the Trading with the Enemy 
legislation of the recent war of all its importance to the 
conveyancer, and the recent decision of the Court of Appeal in 
Re Pozot’s Settlement Trusts (1952) Ch. 427 cannot, therefore, 
be dismissed out of hand as a case of no practical consequence 
outside its immediate effect on the parties therein concerned. 
Further, although the appeal in this case was in form an appeal 
from the decision of Vaisey, J., in the court below, in substance 
it was an appeal from the decision of Roxburgh, J., in 
Fraenkel v. Whitty 1948) Ch. 55, and the reversal of the 
decision below by the Court of Appeal has, therefore, had the 
consequence of reversing a certain view of certain parts of this 
legislation which has doubtless been acted on in many other 
last four or five years. That view, it has very 
generally been thought, bore very hardly on certain kinds of 
beneficiaries, and it may well be that trustees of funds affected 
by these decisions will be asked, as of the recent 
decision, to reconsider the position of beneficiaries who, in 
conformity with the decision in raenkel v. Whitty, have been 
deprived of their interests in the funds in question. | From 
more than one point of view, therefore, the recent decision 
is of considerable importance to the property lawyer. 


cases in the 


a result 


To understand the decision it is necessary to refer in some 
detail to the relevant legislation. Section 7 (1) of the Trading 
with the Enemy Act, 1939, provided that, with a view to 
preventing the payment of money to enemies, and to preserving 
enemy property in contemplation of arrangements to be made 
peace, the Board of Trade should be 
empowered to appoint custodians of enemy property. The 
Board of Trade was further empowered by order: (a) to require 
the payment to the prescribed custodian of money which 
would, but for the existence of a state of war, be payable 
(/) to vest property belonging to 
and (c) to confer on 
custodians, ?nter alia, rights as respects various specified classes 


at the conclusion of 


to a person who is an enemy ; 
enemies in the prescribed custodian ; 


of property, which include money which has been, or is by 
the order required to be, paid to a custodian. This was 
thus an enabling statute, and it was followed by various orders 
made under it, including the Trading with the Enemy 
Custodian) Order, 1939, which by para. 1 provided that any 
money which would, but for the existence of a state of war, 
be payable to a person who is an enemy, should be paid to the 
custodian, and further that there should, in particular, be 
paid to the custodian any money which would be so payable by 
way of, inter alia, payments arising under any trust, will or 
settlement. Paragraph 2 of this order then went on to provide 
for the making by the Board of Trade of vesting orders in 
relation to certain specified kinds of property. 

The facts in Re Pozot's Settlement Trusts may be stated, for 
the present purpose, in summary form as follows. Under an 
English settlement a trust fund was held upon trust for A 
for life, and after the death of A the trustees were directed to 
pay the income of the fund to B during her life ‘‘ unless some 
act or event shall have been done or happened during the life 
of A whereby if the same income belonged absolutely to her 
such income or some part thereof would {at A’s death] be or 
become vested in or charged in favour of some person [i.e., 
some other person] or until some act or event shall be done or 
happen whereby if the same income belonged absolutely to 


her such income or some part thereof would have become so 
vested or charged,’’ with various trusts over to take effect 
upon the failure of the trust for the benefit of B during the 
lifetime of B. At the outbreak of war in 1939 both A and B 
were living in what subsequently became Unoccupied France, 
and they continued to live there until the death of A in 
1941. After the German invasion of France the Trading with 
the Enemy (Specified Areas) Order, 1940, was made, and as a 
result of that order A and B became “ enemies’ within the 
meaning of the Act of 1939. In consequence, the income of 
the trust fund became payable to the custodian of enemy 
property, and the question arose whether the requirement that 
the income be so paid, imposed by the Trading with the 
Enemy (Custodian) Order, 1939, had the effect of vesting that 
income in some other person, within the meaning of thi 
forfeiture 
bringing into operation in relation thereto the gifts over 
expressed in the settlement to take effect on the failure of 
B's interest in the income during her lifetime. This question 
Vaisey, J., answered affirmatively, holding himself to be bound 
to do so by the earlier decision in Fraenkel v. Whitty. 


provisions contained in the settlement, and so 


In that case, where both the facts and the relevant forfeitur 
provisions were, for all practical purposes, identical with thos: 
in the present case, Roxburgh, J., held that the fact that a 
beneficiary had become an “ enemy "’ for the purposes of the 
relevant legislation was an event which caused future instal 
ments of income under the settlement there in question to b 
payable to the custodian. It vested in the custodian the right 
to sue for that income and to give a good discharge therefor: 
and, in these circumstances, the learned judge went 
“It is difficult what 
‘vest’ that instalment in him, short of actual payment 
No vesting order under the Act of 1939} could have given 
him more.”’ 


On : 


to see more could have been done to 


It is this judgment which, in substance, has now been 
reversed, and the ground on which the Court of Appeal 
reversed it, broadly speaking, is that it did not take account of 
the distinction which, in the view of the Court of Appeal, is 
repeatedly made both in s. 7 of the Trading with the Enemy 
Act, 1939, and the Trading with the Enemy (Custodian) 
Order, 1939, between, on the one hand, payment of money to 
the custodian (as in para. 1 of the order) and, on the othe1 
hand, vesting of property in the custodian (as in para. 2 of 
the order). Both the Master of the Rolls and Jenkins, L.J., 
gave it as their opinion that the word “ vest "’ in a context 
such as that to be found in forfeiture provisions is a word 
of art, and that it signifies the passing of some proprietary 
interest. On this construction of the crucial word “ vest,” 
the mere order for payment of the income of the trust fund to 
the custodian had not produced a forfeiture of B’s interest, 
apart, of course, from the Trading with the Enemy legislation 
itself, which had had the effect of depriving B of the income of 
the fund by making it payable to the custodian, (Or, mors 
accurately, should have had this effect. In point of fact, the 
trustee, through some unexplained oversight, had never paid 
the income of the fund to the custodian, but had accumulated 
it in his hands. But nothing really turned on this circum 
stance, and the decision rests on the construction given to the 
word ‘“‘ vest’ without particular reference to the trustee's 
dealing with the fund.) 
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This was a decision on the construction of a certain forfeiture 
clause, and it would not, therefore, necessarily have any 
application to other forfeiture clauses drawn in other, and 
possibly wider, terms. The judgment of Jenkins, L.J., 
contains a valuable conspectus of the language used in various 
more or less common-form forfeiture provisions, from the 
rudimentary form of a gift of income to a beneficiary “ until 
he shall assign or charge or attempt to assign or charge the 
income or any part thereof,’ to the most comprehensive form, 
which is that found in s. 33 of the Trustee Act, 1925. One 
such form contains a gift of income until some event whereby, 
if the income belonged to the beneficiary absolutely, such 
income would become vested in or charged in favour of or 
payable to some other person, and clearly payment to a 
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custodian of enemy property would bring about a forfeiture 
for the purposes of a forfeiture provision in language of 
kind (cf. Re Gourju’s Will Trusts |1943) Ch. 24). But the 
form of forfeiture provision used in the settlement in thi 
‘vested in or charged in favour of some othe 
person "’) is very common, and the application of this decision 
should be fairly 

A final word on an allied topic may not be out of place. 
The present decision does not touch the point decided in 
Re Haynes 1949) Ch. 5, of which I wrote in this “ Diary ” at 
93 Sot. J. 113, and of which I need therefore say no 
here than that it is another decision on forfeiture clauses which 
may find its way one day, in one form or another, to the Court 
of Appeal. CAB 


hs 
this 


present Case 


wide. 


Ore 


CONTROL: PROTECTION VIA VESTING ORDER 


PHE decision in L*actors (Sundries), Ltd. v. Miller and Another 
1952) 2 T.L.R. 194; ante, p. 546 (C.A.), serves to remind us 
that the Increase of Rent, etc., Restrictions Acts are not the 
only legislation under which a property owner may be saddled 
with a tenant whom he has no wish to accept as such. 

The short facts were that the plaintiffs let a flat to the first 
defendant for a term of five years; that not long after the 
commencement of that term the first defendant, in breach of 
covenant and condition, sub-let it to the second defendant from 
month to month ; 
on the ground of breach of that covenant, and signed judgment 
against the first defendant; while the second defendant, 
unsuccessful in his plea of waiver, was granted a vesting order. 

It will have been observed that the plaintiffs had taken to 
heart the lessons taught by the group of authorities which 
began with Norman v. Simpson |1946) K.B. 158 (C.A.), 
in which a sub-tenant was held to be entitled to protection 
as one to whom the premises were “‘ lawfully sub-let ’’ (Increase 
of Rent, etc., Restrictions Act, 1920, s. 15 (3)) because a former 
landlord had been aware of the breach of condition but had 
““made no comment ”’ and taken no action, and had gone on 
accepting rent from the mesne tenant. It would not, therefore, 
do to recognise the sub-tenancy and, when the five years’ 
term came to an end, rely on unlawful sub-letting ; so, while in 
fact the first defendant was not paying rent, it was undoubtedly 
correct of them to issue their writ and anticipate any reproach 
of ‘‘ no comment.” 

The first defendant did not defend the action, and the 
plaintiffs signed judgment against him. The second defendant 
set up, as mentioned, that they had waived the breach ; on 
this part of the case suffice it to say that he failed to prove his 
allegation (the burden of proof would be on him (Matthews v. 
Smallwood (1910) 1 Ch. 777)), either in the county court (to 
which the action was remitted), or in the Court of Appeal. 
But he asked, in the alternative, for relief and a vesting order 
under the Law of Property Act, 1925, s. 146 (4) ; the county 
court judge made an order granting relief and vesting a lease 
in him for a term equal to the unexpired part of the term of the 
first defendant's lease. The plaintiffs appealed against this 
order and the Court of Appeal, while upholding the grant of 
relief, reduced the term of the vesting lease to a monthly 
tenancy. 

When rent control began, relief could not be granted to a 
tenant when the cause of forfeiture was sub-letting in breach 
of covenant: it was the Law of Property Act, 1925, which 
removed such breaches from the list of non-relievable causes. 


that the plaintiffs issued a writ for possession 


But the statutory power to grant vesting orders to undet 
lessees, introduced by the Conveyancing Act, 1892, was 
comprehensive, and has often been exercised ( nh 
Cholmelev's School (Wardens of) v. Sewell 1894) 2 O.B. 906 


when the mesne lessee was not qualified for relief. 

I mention this because, in L’actors (Sundries), Ltd. v. Miller, 
the county court judge is said to have granted the second 
defendant relief against forfeiture, and the Court of Appeal 
to have held that he was right in exercising his discretion 
to grant relief under s. 146 (4) of the Law of Property Act, 
1925: but, looking at and the authorities 
which have interpreted it, it does not seem accurate to say 
that relief against forfeiture is granted at all. Where a 
lessor is proceeding ... to enforce a... forfeiture under any 
covenant the court may, on application by any person 
claiming as underlessee any estate in the property comprised 
in the lease or any part thereof... make an orde1 
for the whole term of the lease or for any less term, the 
property comprised in the lease or any part thereof in any 
upon such conditions as 


the subsection 


ct uF 
vesting, 


person entitled as underlessee 
to execution of any deed or other dogument, payment of 
rent, costs, expenses, damages, compensation, giving security) 
or otherwise, as the court in the circumstances of each cas 
may think fit, but in no case shall any such underlessee bi 
entitled to require a lease to be granted to him for any longet 
term than he had under his original sub-lease."’ Ther 
not really seem to be any occasion for calling the exercise 
of this power the granting of “ relief,’’ and it has been held, 
indeed, that a new estate is created in Serjeant v. Nash, 
Field & Co. |1903| 2 K.B. 304 (C.A.), in which Stirling, J., 
pointed out that the head lease was destroyed and that when 
granting an underlessee’s application the court could imposs 
conditions as to the execution of a deed, ete., “‘ showing that 


doe S 


there is not an affirmance of the former estate or interest 
of the applicant, but a new estate or interest subject to new 
conditions.” 

Sut the county court judge took, mghtly no doubt, a 


sympathetic view of the second defendant's position ; it ha 
been held that a vesting order should be refused if the applicant 
is to blame through not availing himself of a right to call for 
the title of his grantor, and this though he has laid out a 
good deal of money on the premises (Jimray v. Oakshett 
1897) 2 O.B. 218 (C.A.)) ; but people who, during the housin 
shortage, take monthly tenancies are rarely inquisitive and 
it may well be that the proceedings came as a shock to the 


second defendant. But the Court of Appeal did not see ey: 
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to eye with the county court judge about the length of the 
new term. It may be that the latter’s attention not 
directed to the concluding words of the subsection: “in 
case shall any such underlessee be entitled to require a lease 


1 
O De 


Was 
no 


term longer than he had under 
his original sub-lease ’’’; or it may be that the county court 
judge considered that, even if the applicant was not entitled 


eranted to him for any 


to ask for a longer term, the court had power to grant it. 
There appears to be no report of any case in which the point 
has been though Ioa mentions an unreported 
decision of Russell, J. (EWerman v. Lillywhite (15th March, 
1923)), to the effect that the vesting for such longer term 
would be beyond jurisdiction. This, at all events, 
view now taken by the Court of Appeal. Nor was the point 
purely academic it may be that the successful applicant 
will qualify for Rent Act protection, and that the Rent Acts 
but under the 


discussed, 


was the 


ars’ time ; 


ill still be with us in four or five y 


ORS?’ 
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prevent assignments and ensure that there shall not be more 
than one “ transmission on death.”’ 

here was one other point in the « the 
vesting order was made subject to a condition that the second 
defendant should pay the plaintiffs a sum equal to the party 
The second defendant was a 


grant of the 


ase 


and party costs of the action. 
legally aided litigant, personal liability nil, and he objected 
that the imposition of this condition was in effect a way of 
2 (2) (e) of the Legal Aid and Advice Act, 
for 


getting round s. 
1949, limiting liability for 
the litigant to pay having regard to all the circumstances. 
The answer might well have been that the fact that he was 
himself acquiring protection by indirect means made this 
only fair; at all events the Court of Appeal held that it was 
perfectly proper to make payment of a sum equal to costs 


costs to what is reasonable 


(which, after all, would merely serve as a measure) a condition 
to be satisfied by the 
litigant but as a petitioner for relief (or, 


not as an assisted 
it might have put, 


second defendant 


an applicant for a vesting order). R.B 


PRACTICAL CONVEYANCING—L 


varied order the plaintiffs will be entitled to convert. the 
tenancy into a statutory tenancy far sooner, and thus to 

SALE OF HOUSES BY 
lu Housing Act, 1952, which gives much greater freedom 


to local authorities to dispose of their houses, received the 
Koval Assent on Ist August, 1952. The provisions of the 
bill before the House of Commons were discussed aztfe, p. 291, 
and the Act includes only one material alteration of those 
provisions, namely, that the limit on the price which may be 
obtained on resale and the reservation to the local authority 
of a right of pre-emption operate for five years from com- 
pletion and not for four years as was originally intended. 
Phe Act with the Minister of Housing and Local 
Government a wide discretion as to the terms on which he 
may grant his consent and the Minister has now, 
by his circular 64/52, given a general consent terms 
specified. It is, therefore, now possible to give a clear 
picture of the terms on which a local authority may sell 
l‘urther, it is possible to anticipate conveyancing 


leaves 


to sales, 


on 


their houses. 
problems which will arise. 

The Housing Act, 1936, s. 79 (1) (d) (which 
force), enables local authorities to sell or lease houses erected 
by them under statutory powers with the consent of the 
Minister, and the Housing Act, 1952, s. 3 (2), provides that 
for this purpose the consent of the Minister may be given 
generally either to all local authorities or to any local authority 
or authorities, and either in relation to all houses or to any 
house or houses. The 1952 Act, s. 3 (2), also states that the 
consent may be given subject to such conditions as the 
Minister thinks expedient as to price or rent to be obtained 
or otherwise. 

The Minister cannot compel a local authority to sell houses, 
but he has now assisted those local authorities who wish to 
sell by giving a general consent to all local authorities to sell 
any house provided by them under Housing Act powers “‘ to 
a sitting tenant, or, in the case of a house which is unoccupied 
or which has not vet been let, to a person in need of a house 
for his own exclusive use.” 

Circular 64/52, which expressly gives that consent, lays 
down conditions, and as it is essential to ensure that these 
are complied with they are quoted in full : 

‘(1) The sale price of the house is not less than the 
following : 

(a) In the case of a house completed on or before the 
8th May, 1945, twenty years’ purchase of the net annual 
rent of the house exclusive of rates and water rates and 
ignoring any rebate or other similar adjustment. 

(5) In the case of a house completed after the 8th May, 
1945, the all-in cost of providing the house as ascertained 
by the local authority. 


remains in 


LOCAL AUTHORITIES 
2) The local authority on the sale impose conditions to 
provide for the following matters : 

:) During a period of five years from the date of the 
completion of the sale the house shall not be let at a 
rent in excess of that determined for that purpose by 
the local authority and specified in a restrictive covenant 
inserted in the conveyance for the purpose. 

(>) During that period of five years the house by virtue 
of a restrictive covenant inserted in the conveyance for 
the purpose shall not be resold at a price in excess of the 
amount at which it was sold by the authority plus such 
increase for improvements (if any) as may be agreed 
between the owner and the local authority or in default 
of agreement determined by the Minister on application 
made by either party within one month after the 

default. 

Ihe local authority reserve to themselves in the 
conveyance a right of pre-emption precluding the sale 
or the grant of a lease of the house during that period of 
tive years unless the owner has first offered to resell the 
house to the local authority and the authority have 
refused the offer or have failed to accept it within one 
month after it is made, the price to be the price at which 
the authority sold the house plus such increase for 
improvements or less such allowance for depreciation 
(if any) as may be agreed between the owner and the 
local authority or in default of agreement determined 
by the Minister on application made by either party 
within one month after the default.” 


As there is a statutory obligation to obtain the consent of 
the Minister, a sale will be valid only if it is carried out in 
accordance with the terms of the consent contained in 
circular 64/52 or of a specific ministerial consent which may 
be given in a particular case. The granting of a consent in 
general terms by the circular is undoubtedly convenient and 
avoids the necessity for applying to the Minister for his 
consent to each particular transaction. On the other hand, it 
means that great care must be taken to distinguish those 
requirements of the circular which are conditions of the 
Minister’s consent and to ensure that they are precisely 
complied with. (It may be remembered that the difficulty 
of distinguishing between conditions which must be fulfilled 
and administrative instructions to a local authority arose in 
the case of Blackpool Corporation v. Locker |1948) 1 K.B. 349, 
which concerned circulars granting to clerks to local 
In circular 64/52, 


authorities the power of requisitioning.) 
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extension of our work 


ANNUITIES payable for a 


fixed period in any event 





NATIONAL PROVIDENT INSTITUTION 


FOR MUTUAL LIFE ASSURANCE 
Established 1835 


48 GRACECHURCH STREET 
LONDON, E.C.3 


Subscriptions should be sent to the Honorary Treasurer, 
Mr. Dickson Wright, F.R.C.S., at Royal College of 
Surgeons, Lincoln’s Inn Fields, W.C.2. 


FORM OF BEQUEST 


I hereby bequeath the sum of £ to the Imperial 
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| IMPERIAL CANCER 





ROYAL NORMAL COLLEGE FOR THE BLIND 
Formerly of Upper Norwood, S.E.19, and now at ROWTON CASTLE, Near SHREWSBURY, SHROPSHIRE 


HE College provides education and vocational training in music, piano tuning and shorthand-typewriting 
for one hundred and thirty-five boys and girls, the majority of whom become self-supporting 
citizens. It thus makes a definite contribution to national economy in effecting the complete 

rehabilitation of many disabled persons. 

Voluntary effort was responsible for the foundation of the College and has continued to play an 
important part in its life. The College does not participate in the benefits of any national or local fund 
supported by voluntary contributions for the blind. The College has used its own funds freely for the 
welfare of blind persons, and the replenishment of these funds is necessary to enable it to continue to 
help its students in ways additional to those provided by Public Authorities, and to maintain the speed 
and flexibility of action which are advantages of a voluntary service. 

Persons considering suitable objects for charitable bequests are begged to apply to the Secretary 
for full particulars. 








Please mention “ THE SOLIcITors’ JOURNAL ” when replying to Advertisements 





576 ~—s Vol. 96 THE 


consent to sell is granted only where the sale is “ to a sitting 
tenant, or, in the case of a house which is unoccupied or 
which has not yet been let, to a person in need of a house for 
his own exclusive use.”’ Therefore, a sale carried out on the 
authority of the circular will be valid only if the purchaser 
is in fact one of the persons mentioned. Similarly, the consent 
is expressly made subject to the conditions quoted above, and 
so the sale will be valid only if those conditions are complied 
with. The manner in which the sale should be carried out in 
order to ensure that the purchaser’s title cannot be attacked 
on the ground of non-compliance with these requirements will 
be considered later. 

Conveyances in pursuance of sales made under the authority 
of the circular must, therefore, contain restrictive covenants 
regarding rent and price on resale. The Housing Act, 1952, 
s. 4 (1), provides that where a house has been sold subject to 
such conditions certain provisions of the Building Materials 
and Housing Act, 1945, as amended by the Housing Act, 1949, 
shall apply as if the house were constructed under the 
authority of a building licence subject to like conditions. 
The result is that during the specified period of five years from 
the date of the completion of the sale of the particular house 
it will be an offence to resell the house at an excessive price, 
and the provisions of the 1945 Act for ascertaining when a 
house is sold at an excessive price are incorporated. Thus, 
it will not be possible to avoid the control by entering into a 
collateral profitable transaction, for instance, on sale of 
furniture (Building Materials and Housing Act, 1945, s. 7 (6) ; 
Housing Act, 1952, s. 4 (1)). Of course, where the local 
authority exercise their power of pre-emption, the question 
of sale to a third party at an excessive price cannot arise. 

The restrictive covenants limiting the price and rent are 
registrable in the register of local land charges. The right of 
pre-emption of the local authority is similarly registrable in 
the register of local land charges, but the 1952 Act, s. 4 (3), 
provides that this is without prejudice to registration of an 
estate contract under the Land Charges Act, 1925, s. 10. 
This rather unusual provision apparently has the result of 
giving the alternative of registering the right of pre-emption 
as an estate contract in the Land Charges Register (that is, in 
the Land Charges Register in London, or at the appropriate 
registry in Yorkshire, as the case may be). 

Where a maximum rent is fixed as a condition of sale, that 
rent becomes the standard rent of the house (Housing Act, 
1952, s. 3 (3)).. The conditions imposed do not allow for the 
increase of this rent ; this may be done only in the circum 
stances and to the extent permitted by the Rent Restrictions 
Acts, e.g., for improvements. Where an increase is authorised 
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by these Acts, however, it will not be a breach of the condition 
imposed on the sale of the house by the local authority 
(Housing Act, 1952, s. 4 (2)). 

The Minister has given his consent in similar general terms 
to the leasing of houses for terms of ninety-nine years or 
longer to the same classes of persons. In the case of a house 
completed on or before 8th May, 1945, the consideration for 
the grant must be not less than twenty years’ purchase of the 
net annual rent after deduction of twenty years’ purchase of 
the proposed ground rent under the lease. In the case of a 
house completed after that date, the consideration is to be 
not less than the cost of providing the house, after deduction 
similarly of twenty years’ purchase of the proposed ground 
rent. The lease must contain a covenant not to assign, 
underlet or otherwise part with possession of the premises 
or any part thereof during the first five years of the term, 
or at any time after the expiration of that period at any 
premium or rent which, in the opinion of the local authority, 
is excessive or otherwise without the consent of the local 
authority. After the expiration of the period of five years, 
therefore (but not earlier), the Landlord and Tenant Act, 
1927, s. 19, will apply, and the local authority will not be 
able to withhold their consent unreasonably (although under 
the terms of the covenant they will retain an uncontrolled 
discretion over premiums and rents). 

Where the local authority have granted a long lease of the 
house instead of selling it, the house will not become subject 
to the Rent Restrictions Acts because it will remain on the 
housing revenue account (Rent Restrictions Act, 1939, 
g. 32 Consequently there will be no standard rent, and 
the only restrictions on the right of the lessee from the local 
authority to assign or sub-let will be those contained in his 
lease as required by the Minister. For instance, if the lessee 
wishes to assign or sub-let within the first five years the local 
authority will be able to grant their consent on whatever 
conditions they think fit, for instance as to premium and 
rent (and as s. 19 of the 1927 Act does not apply to the 
absolute covenant which will be imposed the terms sought to 
be imposed by the local authority cannot be challenged on 
the ground that they are unreasonable). 

These are the terms on which sales and leases may be made 
under the authority of the 1952 Act and the general 
ministerial consent in circular 64/52 (although it must be 
remembered that consent to a specific transaction may be 
given by the Minister as heretofore, and if this is done he may 
specify different conditions). Problems of deduction and 
investigation of title and of drafting of conveyances and leases 
will be considered in a later article. 

5.G.S. 


HERE AND THERE 


WHOSE SLIP ? 
fHose who read carefully the reports of the debates on the 
Defamation Bill in the House of Lords will have noticed 
with some astonishment and even more incredulity that 
Lord Simon (as reported) had attributed to him a slip in an 
illustration from ‘The Pickwick Papers.’’ The illustration 
itself was most happy, for the last couple of pages in 
chapter I would provide the text for a whole commentary 
on the law of defamation, with special reference to the uses 
of the innuendo and the art of apology. “‘ The Chairman 
felt it his imperative duty to demand of the honourable 
gentleman whether he had used the expression which had 
just escaped him in a common sense.’”’ But the honourable 
gentleman had not ; “ he had used it in a Pickwickian sense. 
(Hear, hear.) He was bound to acknowledge that, personally, 
he entertained the highest esteem and regard for the 
honourable gentleman; he had merely considered him a 
humbug in a Pickwickian point of view. (Hear, hear.) ’’ 


Now, the honourable gentleman in question was Mr. Blotton, 


of Aldgate, but in the report of the debate which I saw, he 
figured as ‘‘ Mr. Blossom of Aldwych.’ Well, I just don’t 
believe it. I will blame, if necessary (and in the alternative), 
shorthand writer, transcriber, compositor or sub-editor, or 
maybe the acoustics of the Chamber but, for Lord Simon, 
it is too much out of character to be his solecism ; he would 
be as likely to confuse Bush House with Bushey Park. You 
remember the story of the schoolboy who, having seen a 
monument ‘‘ to the memory ”’ of, I forget which notability, 
wrote in answer to a general knowledge question respecting 
him that he was ‘‘ famous for his memory.’’ Well, Lord Simon 
might modestly acknowledge that he has perhaps attained a 
certain distinction in public life and the law, but he too is 
‘famous for his memory,” in which cricket scores and 
classical literature lodge with equal facility and felicity. 
Quite a lot of people can manage to remember the things 
they like. Lord Simon apparently can remember everything. 
During the hearing of the case of the Chinese aircraft in the 
Judicial Committee recently, Sir Hartley Shawcross was 
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searching for the page of a passage he wished to read from 
a longish document. ‘‘ You read the beginning of the 
passage ; I'll tell you what page it’s on,’’ said Lord Simon. 
Sir Hartley read a dozen words. ‘It's at the bottom of 
page 4,’’ Lord Simon told him, and there it was. No, he 
would emphatically not be likely to confuse Aldgate with 
\ldwych. After all, he saw Aldwych built. (Was it in 
1905 2? Round about then, I think.) Even the most absent- 
minded of us, should we too live to be octogenarians, are 
unlikely to find the Festival Hall and the Albert Hall merged 
by amnesia into one composite entity. Whoever did make 
the slip obviously belonged to a generation who knew not 
Wych Street and Holywell Street and Booksells’ Row which 
the Aldwych planners obliterated. 


Mr. PICKWICK APPEALS 
A propos of Pickwick, it seems that the Dickens Fellowship 
are planning to celebrate their golden jubilee in October 
with the hearing of an appeal from the decision of Staveleigh, J., 
in Bardell v. Pickwick to be argued in Middle Temple Hall. 
Leading counsel (real ones) have already been briefed, but 
neither, curiously enough, bears any marked resemblance to 
Mr. Serjeant Buz Fuz, who, after his brilliant performance 
at the trial, ought surely not to have been passed over. 
Mr. Serjeant Snubbin, though perhaps he was better at 
legal argument than in addressing a jury (after all, his 
chambers were in Lincoln’s Inn), could perhaps be dropped 
with more propriety since he lost the verdict. Anyhow, 
neither of the two Queen’s Counsel to appear is particularly 
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like him either (‘‘ Mr. Serjeant Snubbin was a lantern-faced, 
sallow-complexioned man He had a dull looking 
boiled eye... His hair was thin and weak "’). It is reported 
that Slade, J., has agreed to adorn the Bench on this important 
arrangement which is not without a certair 
topical relevance, for I see that those commoners who hav 
taken to playing at being judges, with all the properties o! 
wig and gown, are likely to be discouraged by the Lord 
Chancellor. So maybe the less the issue is confused t! 

better. It will be interesting to see how the problems of 
procedure will be handled on the appeal, for it was really 
on procedure that the trial turned. Will the argument 
assume a ‘‘ White Book ”’ state of the law or will it re-establish 
the status quo ante the 1850’s ? No doubt the Middle Tempk 
Hall is the best place for this sort of commemoration, fot 
Dickens himself ate some dinners there as a student before hi 
changed his mind and got his money back from the Inn 
All the same, to him it meant just “ bolting a bad dinner in 
a party of four whereof each individual mistrusts the other 


occasion —an 


three.’’ Nor was he impressed by the “ blue-nosed, bulbous 
shoed old Benchers in select wine-committee assembled after 
Hall.’’ Incidentally, when his son Henry, the Common 
Serjeant, became a Bencher, it was at the Inner Temple 


The old Hall of Lincoln’s Inn would have had quite a good 


claim to be the venue of the projected trial, as being the actual 
scene of that first vivid chapter in “‘ Bleak House.”” How 
for its next jubilee maybe the Fellowship can arrange a final 


hearing of Jarndyce v. Jarndyce there. RICHARD TRe 


CORRESPONDENCE 


The views expressed by our correspondents are 


Particulars of Local Authorities 
sir,—I note with interest your comment in the 
23rd August, under the title ‘‘ Practical Conveydncing,’’ on 
Ihe Law Society’s recommendation that a vendor’s solicitor 
hould 


issue of 


furnish the necessary particulars of the local authority 
when delivering the draft contract. With respect, may | 
deprecate the veiled suggestion that the purchaser’s solicitor 


should obtain this information for himself : the vendor’s solicitor 
ually possesses it already and if he does not he can obtain it 

from his chent, and to communicate it to the other side is no 
ore than courteous. 

rhere is a further matter on which comment may be helpful 
Many county councils and some rural district councils insist 
on the delivery with the requisition for an official search of a 
plan of the property to facilitate identification. In this office 
we make a practice in such a case of sending a suitable plan to 
the purchaser's solicitor even before the draft contract is delivered 
to enable him to get his local search in at once. We find that 
by this means the time taken in approving the contract and 
exchanging is substantially reduced. 

In any case, there can surely be no objection to a solicitor 
being as helpful as possible to one of his professional brethren 
subject to his overriding duty to protect the interests of his own 
client. 

IX. M. MILLInGTON-HoreE. 


Reading. 


J.G.S.” writes : I think the tenor of my note was that, 
In spite of my first reaction to the effect that the purchaser’s 
solicitor should obtain the information for himself, I accepted 
rhe Law Society’s recommendation for the reasons I gave.” 


Advertising 
>ir,—Being human we occasionally make mistakes. When 
these are pointed out to us, we draft a correction if one is necessary 
and send it to the complainant or his solicitor for approval. 
On more than one occasion lately a solicitor has approved the 
correction subject to the inclusion in it of a mention of his firm’s 
name. Into the correction there is inserted either : 


(a) ‘‘ Bloggs, Bloggs and Bloggs, solicitors, Barchester, 


state that...” 


not 


necessarily those of THE SOLiciToRS’ JOURNAI 
or 
(b) ‘* Bloggs, Bloggs and Bloggs, Barchester, state that 
In my opinion both of these are advertisements pur 


simple, and as part of my bread and butter comes from pa 
advertisements I am alert to stop publicity agencies from slippi 
in free puffs in the guise of news. The name of the firm 
solicitors is of no news value. I cannot think of any reaso 
to justify the insertion of the name of the firm other than 
bring it to the attention of readers so that it will stick in 
minds until the day when they themselves require 
And that, sir, is a definition of adverti 
A.G. Ji 
The LiverBool Da P 


or a similar one 


Liverpool, 1 


Our correspondent appears to have overlooked the possib 


that the insertion may be made at the instance of the 
for a number of obvious reasons ep 
Accumulation Trusts 
Sir,_-With all due respect to your contributor, “A BOC, 


" { 
il 


unable entirely to agree with his views expressed in 
Accumulation Trusts for Charitable Purposes " (96 Sol. J. 475 


He states that the decision in Martin v. Margham override 
provision contained in s. 164 (1) of the Law of Property Act, 1925 
to the effect that “the income of the property directed 
accumulated shall, so long as the same is directed to be accumulat 
contrary to this section, go to and be received by the person or 
persons who would have been entitled thereto if such accumulatt 
had not been directed,’’ and says that it applies only to tt 
for the benefit of individuals and that a trust for charitabl 
purposes is exempt therefrom. 

In all of the three cases—Martin v. Margham, Re Monk arn 
Re Bradwell—which your contributor cites the testator showed 
a general charitable intention in making his disposition t 
submitted that if in each of these cases the trusts had been 
created in favour of specific charities instead of for particular 
charitable purposes, the decision in each case would have beet 
different. 

There seem to be two possible lines of argument. 

(1) The object of s. 164 is not to prevent a testator from 
disposing of his property in su h a manner and to such person 
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as may please him but merely to prevent him prohibiting enjoy 
ment of his property by anyone at all for a longer period than 
the law allows. And this principle is known to the law apart 
from statute; see, for instance, the eccentric dispositions of 
Ann Maria Burdett cited in the report of Brown v. Burdett, 
21 Ch. D. 667. And if a testator states in his will what is to 
become of his property if the trusts declared by him in respect 
thereof should fail and the trusts fail by reason of the provisions 
of s. 164, will the court also hold that the “ gift over is of no 
etfect as your contributor, in effect, says it ought to do ? 

If my view, that the latter part of s. 164 can take effect only 
subject to a contrary intention shown by the testator, a view 
that seems not unreasonable, is correct then these cases present 
no difficulty. As stated above, in each case the testator showed 
a general charitable intent and the cy-prés doctrine therefore 
applied in so far as the trusts failed, the paramount intention of 
the testator taking effect 

(2) The alternative view is that the cases are perfectly 
consistent with the provisions of the section. The trusts for 


accumulation fail and, in accordance with the section, the income 
of the property directed to be accumulated must go to the person 
or persons who would have been entitled thereto if such accumula 


tion had not been directed. Who are these persons ? 


So long ago as 1805 Grant, M.R., said in Morice v. The Bishop 
of Durham, 9 Ves. 399, “ But it is now settled, upon authority, 
which it is too late to controvert, that where a charitable trust 
is expressed, however general, the bequest shall not fail on account 
then, the specified trusts 
merely 


of the uncertainty of the object. If 
fail, but there is still no failure of the charitable trusts 
by reason of uncertainty of beneficiaries, then these 
are those charities or charitable objects to whom the court directs 
the bounty of the testator on application being made to it for the 


persons 


property to be apphed cyv-pres 


REV 


The Elements of Estate Duty. By C. N. Beatriz, LL.B., 
of Lincoln’s Inn,  Barrister-at-Law. 1952. London 
3utterworth & Co. (Publishers), Ltd. 22s. 6d. net. 

Time was when the practitioner could leave matters of 
estate duty to be considered after the death of his client 
now, with the rates of duty at the present level, it is desirable 
to keep one eye on the Revenue authorities whenever advice 
is given on the disposition of property. To do so it is 
necessary to have a working knowledge of estate duty as 
a whole, but one may well shrink from reading through one 
of the three standard works. It is for this reason that this 
book, although intended for students, may be read with great 
advantage by many practitioners ; there can be few who will 
not learn from it. 

Mr. Beattie expounds a difficult subject with great skill 
and clarity and imparts a remarkable amount of information 
in a small compass. The book is well produced and the 
tables of cases and statutes are superior to those often found 
in students’ books. The preface claims that the law is 
stated as at Ist August, 1952, and so far as the reviewer can 
see this remarkable feat has been accomplished. True, 
Re Lambton’s Settlement [1952| 2 T.L.R. 68 might have 
been quoted at p. 74, but one cannot complain of its absence 
since the law is, with great prescience, stated as decided in 
that case although previous practice tended to the contrary. 

Having bestowed the praise which the book deserves, one 
may perhaps draw attention to one or two points which 
might be considered before a new edition. Page 10, 
sub-para. (iv) seems to be too wide and cannot be reconciled 
with p. 131, examples (a), (4) and (d). The first paragraph of 
p. 48 seems to conceal the existence of many difficult questions 
which may arise. At p. 66, it is said that if the donee of a 
gift infer vivos insures the donor’s life the policy moneys 
will be exempt from duty ; is this quite certain? It might 


be that Finance Act, 1948, s. 76 (4), is wide enough to include 
an absolute gift (cf. Thomas v. Marshall {1952} 1 T.L.R. 1419), 
and apart from this might not the moneys be caught by Finance 
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[he arguments can only be applied where the testator has 
show 1 general charitable intent, when either the view can be 
taken that s. 164 does not apply or that by virtue of the section 
those entitled are those charities favoured in a scheme approved 
bv tl yurt 

Guildford S. G. B. BAKER. 

1 BC” writes 

[I do not think that either of these lines of argument, 

ittr ve as they appear to be at first sight, are really open, in 
view of the extremely intractable provisions of s. 164 (1), and 
the effect which has been given thereto by the courts. 
Section 164 (1) provides that ‘ the income of the property to be 
accumulated shall, so long as the same is directed to be accumulated 
contrary to this section, go to and be received by the person or 
persons who would have been entitled thereto if such accumulation 
had not been directed.’ As a matter of construction, the use of 
the conditional tense seems to me to make it impossible for a 
settlor to provide a destination for the income alternative to 
that laid down by s. 164 (1) by means of such a ‘ gift over’ as is 
suggested in the first of this correspondent’s arguments ; but if 


[ am wrong in this view, the case postulated is not that which 


arose in Marlin v. 


Vargham, and discussion of the law applicable 
thereto can perhaps better wait until the case arises. The second 
argument is, of course, directly on the case which arose in 
Vai vy. Margham and the other decisions of which I wrote : 
but this argument seems to me to be in substance that which 
was rejected in Re Travis 1900) 2 Ch. 541, in which Lord Alverstone, 
MAR Lid Accumulations which fail under the Thellusson Act 


treated in the same way as a gift which fails under the 
It has never been held that property that is 


must be 


Mortmain Act. 


set free by the operation of the Mortmain Act will accrue for the 
benefit of those entitled in remainder.’ Can the nature of the 
persor natural or juridical) entitled in remainder affect the 
application of this principle 


IEWS 


\ct, 1939, s. 30 (see Hanson, 9th ed., p. 382, example (« 
\t p. 84 a reference to Re Bourne (1946) 1 All E.R. 411 
might be useful, not so much for what it decides but as an 


awful warning 


Ninth Edition. By K. E. 
Sweet & Maxwell, Ltd. 


Terrell and Shelley on Patents. 
SHELLEY, Ou. 1951. London : 
{5 5s. net. 
his is the first edition of this well-known work founded on 

the Patents Act, 1949, and to many practitioners engaged in 

patent work it will be a cause of satisfaction that they can 
turn again to an up-to-date Terrell on Patents which has been 
thet dependable euide for some seventy vears. The present 
edition combines the advantages of the old Terrell with the 
requirements of a modern handbook. The editor has retained 
the characteristic feature of Terrell by including verbatim 
extracts from leading judgments and has done full justice 

to the many important alterations introduced by the Act ol 

1949, the Patent Rules, 1949, and other statutory measures. 

lurther, a comprehensive survey of the new case law Is 

provided and the book is now undoubtedly the best and most 
comprehensive reference book on the English Law of Patents. 

There are some features which should be mentioned parti- 

cularly : comparative tables referring to the sections of the 

Act of 1949 and the corresponding provisions of the Act of 

1907 (as amended) are included, and a valuable short survey 

setting out the principal changes enacted by the Patent Act, 

1949, introduces the work. Various chapters are re-arranged 

and the chapters on Novelty and the Action for Infringement 

are so much improved that they are now the best in the whole 
book ; they are models of clarity and compression. Ample 
appendices assist the practitioner who turns to the work 
for the solution of his problems. Not only are the relevant 

Acts, Patent Rules and Rules of the Supreme Court re- 

produced, but—wisely—the International Convention and a 

list of the Convention countries is given, and an ample 

selection of Forms and Precedents is added. The changes 
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introduced by the Act of 1949 are, on the whole, favourable 
to the patentee and render the protection of his monopoly 
more effective than it was in the past. Patent law is, therefore, 
of greater importance than ever and this competent new 
edition of the leading reference book on the subject will 
continue to be of great assistance to counsel and solicitors. 


The Law of Agency. 
(Oxon), of the Middle Temple, 
London: Sir Isaac Pitman and Sons, Ltd. 


By RAPHAEL PowELL, M.A., B.C.L. 
sarrister-at-Law. 1952. 
40s. net. 

rhe law of agency is a ubiquitous branch of law although 
its particular importance is in the field of mercantile tran- 
sactions. There has long been room for a new = and 
comprehensive textbook on the subject which examines the 
whole field from a fresh point of view. Mr. Powell has wisely 
resisted the temptation of merely revising and _ re-editing 
his small book on agency, first published in 1933, and has 
seized that opportunity. He has produced an entirely new 
work, providing a new approach to the subject and reviewing 
comprehensively English, Commonwealth and American case 
law. This book is one of the best modern legal textbooks 
produced in this country ; it breaks new ground by combining 
theoretical aspects developed, in particular, in the United 
States and Canada with English case law. Apart from being an 
ideal student’s textbook, it will be found to be of great assistance 
in the solicitor’s office, where it can be used as a means of 
first information and an introduction to the older and more 
technical works of reference. The main merits of the book 
are its logical arrangement, its elaboration of new theoretical 
principles, its clear and lucid style which does not avoid the 
pregnant phrase that is retained in the memory of the reader, 
and its comprehensive and scholarly review of the case law. A 
lew points may be mentioned: in the introductory chapter, 
when discussing agents and independent contractors, the author 


NOTES O 


COURT OF APPEAL 
RENT RESTRICTION : TRESPASS: JURISDICTION 
OF COUNTY COURT: FORM OF ORDER 
Tideway Investment & Property Holdings, Ltd. v. Wellwood 

Evershed, M.R., Jenkins and Hodson, L.J J. 15th July, 1952 

\ppeal from Harman, J. 

This was an action by landlords, the owners of a block of 
flats, against five tenants for possession on the ground of forfeiture 
for breach of covenant, and for damages for breach of contract 
and trespass. The tenancy agreements provided in cl. + that the 
tenants should not without consent of the landlords make any 
alterations or additions to the premises, or have erected any 
stoves or pipes. On 25th August, 1950, the five tenants asked 
the landlords for a licence to instal gas water heaters, treating 
the proposed installation as an improvement within the Landlord 
and Tenant Act, 1927, s. 19 (2), which provides that a clause 
requiring a consent shall be deemed subject to a proviso that 
such consent is not to be unreasonably withheld. The landlords 
did not reply and the five tenants installed the heaters, a pipe 
from each being carried to the underside of a balcony affording 
access to the flats. Harman, J., refused the order for possession ; 
he held that the installation of the gas water heaters constituted 
an infringement of cl. + of the lease, that he would have held the 
heaters to be improvements but for the fact that the pipes 
carried on to the balconies were trespasses, that the tenants, 
by holding over after the tenancies expired at Christmas, 1950, 
became statutory tenants, that it would not be reasonable to 
make orders for possession, but that the landlords were entitled 
to the protection of s. 19 of the Act of 1927; the learned judge 
made no order for costs because the action could have been 
brought in the county court under the Increase of Rent and 
Mortgage Interest (Restrictions) Act, 1920, s. 17 (2). The 
landlords appealed. 

EVERSHED, M.R., said that the plaintiffs’ claim had taken the 
form that the contractual lease had been broken and that the 
defendants had forfeited the lease. But the proceedings had not 
been brought until the lease had expired and the defendants 
had become statutory tenants, so that there could have been no 
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provides, on p. 25, some useful tables ; likewise on p. 110 when 
discussing Metropolitan Asvlums Board v. Kingham & Sons 
(1890), 6 T.L.R. 217, he provides a table of dates which at 
once shows the hand of the experienced law teacher; these 
means of assistance are not as often met in legal textbooks as 
is desirable. Outstanding is the treatment of Avimstrony v. 
Strain 1951) 1 T.L.R. 8560 (on p. 167 of the book) and of 
Reading v. A.-G. \1951} A.C. 507 (on p. 258 of the book), where 
the author rightly quotes extensively from the judgment 
Candler v. Crane, Christmas & Co. 1951) 2 K.B. 164 is likewist 
treated and here the author sides with the dissenting judgment 
of Denning, L.J. ; and even Re Diplock, though, asthe author 
rightly observes, not a case of principal and agent, is 
considered (on p. 174). On the other hand, Wei 
Maxsted & Co. v. Durant [1901) A.C. 240 is not given th 
prominence which one would expect in a book on the law o 
agency. One of the most valuable theoretical points which the 
author makes is the elaboration of the distinction between 
authority and power of the agent (on pp. 48-49) ; this is a 
real contribution to the clarification of a difficult problem of 
agency law. It is not difficult to predict that this book 
will soon be recognised as one of the leading treatises on 
agency law and that it will be popular 
students and practitioners. 


deservedly with 


Company Accounting. By J. F. Bateman, B.Com., A.C.A. 
1952. London: Stevens & Sons, Ltd. 
Chis is an interesting and well written book which should 

be of value to the business man, for whom it is primarily 

written, and in particular should facilitate his understanding 
of the normal profit and loss account and balance sheet. 

It is disturbing to find that the author deals with the valuation 

of shares on an assets basis without making it clear that only 

in exceptional cases would it be right to accept a valuation 
on this basis for probate purposes. 


F CASES 


30s. net. 


forfeiture of the lease during its continuance. The claim for 
damages for trespass in this case was a very minor characteristic 
of the proceedings and only 10s. was awarded by the judge in 
respect of damage which, in his (Evershed, M.R.’s) judgment, 
was ample; and it was a claim, therefore, which under s. 47 (3) 
of the County Courts Act would disentitle the plaintiffs from 
recovering any damages. Where there was joined with a pro 


ceeding under the Rent Acts another claim within the county 


court jurisdiction, s. 17 (2) of the Rent Restrictions Act, 1920, 
was not excluded so far as it was relevant, that was, so far a 
it related to proceedings under the Rent Acts. Turning to thi 
form of order made by the judge, Evershed, M.R., said that 
following Bell London and Provincial Properties, Lid. v. Reub 
(1947, KX.B. 157, a more satisfactory order would be to make at 
order for possession and suspend it, provided that the conditions 
of that order continued to be satisfied. Accordingly, the orde: 
made by the judge should stand, except that the tenants should 
be required to enter into a deed of covenant (instead of 
ments) which would give the landlord the protection provick 


by s. 19 of the Act of 1927. 

Jenkins and Hopson, L.JJ., agreed. 

APPEARANCES : Heathcote-Wilhiams, QO.C., and Alan Campl 
(Forsyte, Kerman & Phillips); L. A. Blundell, John P 
S. Ibbotson (Bird «>» Bird). 


Reported by Clive M. Scumirruorr, Esq., Barrister-at-La 


INCOME TAX: INDUSTRIAL BUILDINGS OR 
STRUCTURES : ANNUAL ALLOWANCE : 
EXPENDITURE INCURRED ON “CUTTING” LAND 
McIntosh (H.M. Inspector of Taxes) v. Manchester Corporation 
Somervell, Denning and Romer, L.JJ. 14th July, 1952 

Appeal from Vaisey, J. (p. 261, ante). 

The corporation claimed annual allowances on the sum ol 
£98,353 expended by it with regard to its water undertaking 
The claim was founded on Pt. I of the Income Tax Act, 1945, 
and in particular ss. 2 and 14. The inspector of taxes contended 
that by reason of s. 14 (1) the corporation was not entitled 
annual allowances; that section provides that 
expenditure incurred on the construction of a 
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; 
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reference 
building ot 
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structure do not include “ (6) any expenditure incurred on 
preparing, cutting, tunnelling or levelling any land.” Vaisey, J., 
on appeal from the Special Commissioners (who had decided 
in favour of the corporation), held that the items sought to be 
disallowed by the tax authorities were properly disallowed ; 
the corporation appealed. 

SOMERVELL, L.J., said that he agreed with the Solicitor-General 
that the general layout of s. 14 was designed to exclude 
expenditure preparatory to the construction of a building or 


structure. It also seemed clear that “‘ cutting ’’ where it first 
appeared in the section could not mean ‘‘ make a cutting,’ and 


in the proviso had the same 
On the proper construction 
was 


it was agreed that “ cutting ”’ 
meaning as ‘ cutting ’’ in para. (6). 
of the provision under review, the decision of Vaisey, J., 
correct. Me 
DENNING and Romer, L.J J., agreed. 
to appeal to House of Lords refused 


Appeal dismissed. Leave 


APPEARANCES: H. Burton, O.C., and John Senter (P. B. Dingle, 
Town Clerk, Manchester); Siv Reginald Manningham-Buller, 
.C., S.-G., and Siy Reginald Hills (Solicitor, Inland Revenue 


Reported by Ciive M. ScHMITTHOFF, 


CHANCERY DIVISION 
COMPANY: PENSION FUND: DISCRETIONARY 
TRUST: ESTATE AND SUCCESSION DUTY 
In re Bibby & Sons, Ltd., Pensions Trust Deed; Davies v. 
Inland Revenue Commissioners 
10th July, 1952 


Esq., Barrister-at-Law 


Harman, J. 

Adjourned summons. 
In 1924 the company adopted a pensions scheme which was 
administered under a trust deed dated 19th December, 1924 ; 


SURVEY OF 


INSTRUMENTS 

No. 

Draft Goal Mines (Shallow Workings and Dangerous Deposits) 
General Regulations, 1952. 5d. 

Draft Coal Mines (Surveyors and Plans) General Regulations, 
1952. 6d. 

Copper, Zinc, etc., Prices (No. 5) Order, 1952. 
5d. 

Cremation Revulations, 1952 

Exchange Control (Authorised 
(S.I. 1952 No. 1561 


STATI 


Camberwell (\Vards 


LORY 


Order, 1952. 5b. 1952 1567.) 


(S.I. 1952 No. 1548 


(S.I. 1952 No. 1568.) 5d. 


Dealers) (No. 2) Order, 1952. 


exchange Control (Authorised Depositaries) (No. 2) Order, 1952. 
(S.I. 1952 No. 1562. 

Flour (Amendment No. 3) Order, 1952. ($.I. 1952 No. 15238.) 
od. 

Food Transport (Revocation) Order, 1952. (5.1. 1952 No. 1527.) 

Import Duties (Iexemptions) (No. 3) Order, 1952. (S.[. 1952 


No. 1556.) 
Increase of Pensions (Calculation of Income) Regulations, 1952. 
(S.I. 1952 No. 1535.) 5d. 


Increase of Pensions (General) Regulations, 1952. (5.1. 1952 
No. 1536.) 6d. 
Iron and Steel Prices (No. 2) Order, 1952. (S.I. 1952 No. 1554.) 


Mid-Glamorgan Water Order, 1952. (S.I. 1952 No. 1560.) 8d. 


Milk Distributive Wages Council (Scotland) Wages Regulation 
Order, 1952. (S.I. 1952 No. 1526.) 6d. 

National Insurance (Children’s Allowances and Orphans’ Pensions) 
(Transitional) Regulations, 1952. (S.I. 1952 No. 1559.) 5d. 
Pensions (Increase) (Amendment) Regulations, 1952. (S.I. 1952 

No. 1537.) 
Pensions (Increase) (Local Authorities) (Amendment) Regulations, 
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the fund was wholly provided by the company. The deed, as 
altered in 1931, provided that the fund was primarily established 
for the benefit of retired employees of the company and for the 
benefit of their children from the death of such 
employee whose character and length of service might in the 
judgment of the trustees entitle them to claims upon it. The 
widow of the plaintiff, who was in the company’s employment at 
the date of his death, was granted a pension. ‘The court was asked 
to decide whether, with respect to that pension, estate duty under 
the Finance Act, 1894, s. 2 (1) (d), or, alternatively, succession 
duty under the Succession Duty Act, 1853, s. 2, was payable 


widows and 


HARMAN, J., held that neither estate nor succession duty was 
payable. The trusts were wholly discretionary trusts, notwith- 
standing the reference, in the deed, to persons “ entitled ’’ to 
pensions. The trustees had an absolute discretion either to give 
or withhold a pension without giving any reasons for their 
decision, and their only duty was to consider honestly the merits 
of the applicant’s case. Every person who desired a share in 
this fund had first to submit himself or herself to the judgment of 
the trustees. If there was a threatened diversion of the moneys 
comprising the fund so that the trustees could not perform their 
duties, the Court of Chancery might protect the fund or might 
even administer it by way of a scheme, but it would still remain, 
vis-a-vis any one widow or ex-employee or child of any ex- 
employee, completely discretionary in the trustees either to 
withhold or to give any moneys at all. 

APPEARANCES: Cyril King, Q.C., and F. N. Bucher (Jaques 
and Co., for Dodds, Ashcroft & Cook, Liverpool); Sir Lynn Ungoed- 
Thomas, Q.C., J. H. Stamp and J. P. Warner (Solicitor, Inland 


Re venue) 
{Reported by Ciive M. Scumirruorr, Esq., Barrister-at-Law.) 


THE WEEK 


Prohibition of Landing of Animals and Hay and Straw from the 
Channel Islands (Revocation) Order, 1952. (5.1. 1952 No. 1571.) 

Retail Bookselling and Stationery Trades Wages Council 
(Great Britain) Wages Regulation (Amendment) Order, 1952. 

1952 No. 1557.) 5d. 

Retail Food Trades Wages Council (England and Wales) Wages 
Regulation Order, 1952. (S.I. 1952 No. 1558.) 11d. 

Retention of Mains under Highways (Lincolnshire 
Kesteven) (No. 1) Order, 1952. (S.I. 1952 No. 1544.) 


5.1 


Parts of 


Stopping up of Highways (Durham) (No. 2) Order, 1952 
(S.1. 1952 No. 1531.) 

Stopping up of Highways (London) (No. 11) Order, 1952 
(S.I. 1952 No. 1529.) 

Stopping up of Highways (London) (No. 12) Order, 1952. 
(S.I. 1952 No. 1530.) 

Stopping up of Highways (London) (No, 13) Order, 1952. 


(S.I. 1952 No. 1543.) 
? 


Stopping up of Highways (Northumberland) (No. 2) Order, 1952 
(S.I. 1952 No. 1545.) 

Stopping up of Highways (Portsmouth) (No. 6) Order, 1952. 
(S.I. 1952 No. 1546.) 

(No. 2) Order, 1952. 


Stopping up of Highways (Sheffield) 


(S.I. 1952 No. 1542.) 

Stopping up of Highways (Staffordshire) (No. 3) Order, 195-. 
(S.I. 1952 No. 1532.) 

Stopping up of Highways (Staffordshire) (No. 4) Order, 1952. 
$.1. 1952 No. 1540.) 


) 


Stopping up of Highways (West Riding of Yorkshire) (No. 2 
Order, 1952. (S.1I. 1952 No. 1541.) 


Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
102-103 Fetter Lane, E.C.4. The price in each case, unless 
otherwise stated, is 4d., post free. 





1952. (S.I. 1952 No. 1538.) 

Pensions (Increase) (Police) (Amendment) Regulations, 1952. 
(S.I. 1952 No. 1539.) 
Mr. James Peter Knight, solicitor, of Bradford, has been 


appointed a director of Bingley 


3uilding Society. 


sessions or borough ot 


The next quarter the county 
Smethwick will be held on 17th September, at 10.30 a.m. 
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POINTS IN PRACTICE 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are answered without charge, on the understanding that neither the Proprictors nor the Editor, nor 


any member of the staff, are responsible for the correctness of the replies given or for any steps taken in consequence thereof. All questions must be typewr 





in duplicate), addressed 


to the Editorial Department, 102-103 Fetter Lane, E.C.4, and contain the name and address of the subscriber, and a stamped addressed envelope 


Policy of Assurance—PREMIUMS PAID BY Wipow—DEATH 
INSOLVENT OF LIFE ASSURED—PAYMENT OF PoLicy MONEYs 
REFUND OF PREMIUMS—LIMITATION 

QY. We are acting for the executors of an estate which may turn 
out to be insolvent. The deceased effected a policy on his own 
lite, but for many years past his widow paid the premiums on 
this policy. The policy is in the possession of the widow, and 
there is no evidence to show that the deceased ever assigned to 
her the benefit of this policy. (a) Who is entitled to the policy 
moneys ? (b) If the policy moneys belong to the estate, is the 
widow entitled to a refund of the premiums she paid and, if so, 
do the Statutes of Limitation in any way restrict her claim to 
a refund of the premiums ? 

A. (a) In the absence of notice of any assignment having been 
given to the insurance company the policy moneys will be payable 
to the personal representatives, who will apply the same as part 
of the deceased’s estate unless the widow can prove an assignment 
to her. The form which such an assignment must take is not 
quite settled, but it would appear necessary that it should either 
be complete and perfect, i.e., by notice to the insurance company, 
or be supported by consideration (see Holt v. Heatherfield Trust, 
Ltd. (1942) 2 K.B.1; Re McArdle [1951] Ch. 669; articles at 
95 SOL. J. 651, 695), neither of which can presumably be proved 
by the widow. 

(6) The widow would have a lien for any premiums which 
she has paid, but this lien will be ineffective as the policy moneys 
will not come ‘into her hands. If she can prove a contract 
with her husband or trust for repayment of the premiums she 
will have an equitable charge on the policy moneys for premiums 
paid within the periods of limitation which respectively apply 
to contracts and trusts; notice of the equitable charge should 
be given to the personal representatives. If the husband’s 
estate is administered in bankruptcy it seems that all premiums 
may be refunded if they have been paid with the husband’s 
knowledge, actual or constructive (fe Tyler, ex parte the Official 
Receiver {1907| 1 K.B. 865. See also Re Leslie (1883), 23 Ch. D. 
552; IFalske v. Scottish Imperial Insurance Co. (1886), 
34 Ch. D. 234; and Re Winchelsea (1888), 39 Ch.-D. 168). 


Rent Restriction—SUSPENDED POSSESSION ORDER-—SALE_ OF 
HousE—ENFORCEMENT OF ORDER 

Q. Mrs. B was the owner of No, 1 East Street, the ground floor 
of which was let to C. The tenant owed substantial arrears of 
rent and Mrs. B took proceedings in the county court. On 
Ist February, 1950, an order was made by consent for possession 
on ist March, 1950. Judgment was given for arrears of rent 
amounting to £175. The order for possession was suspended 
upon payment of 8s. a week in addition to the current rent. 
Leave to proceed was not given. On 16th June, 1951, Mrs. B 
sold the house, subject to this tenancy, to A, and she assigned 
the arrears of rent then owing, which amounted to £145, and 
covenanted, but at the expense of A, to do any further acts or 
things necessary to enable the judgment to be enforced. C has 
failed to pay the instalments and A wishes to enforce the order 
for possession. <A’s solicitors have obtained permission from 
Mrs. B to enter their name on the record and to take the further 
proceedings necessary to obtain possession, which proceedings 
will be by application to the judge for leave to enforce the 
judgment. Is it proper for this application to be made on behalf 
of Mrs. B to be given possession, notwithstanding that she is 
10 longer the owner of the house ? If not, what are the proper 
steps which A should take to be in a position to enforce this 
judgment ? 

1. We understand that the ground floor of 1 Last Street was 
let as a dwelling-house, the tenancy being within the Increase of 
Kent, etc., Restrictions Acts. The order consented to being a 
conditional order, and C not having applied for an extension, 
the suspension has terminated automatically (see Yates v. 
Morris {1951) 1 K.B. 77 (C.A.); American Economic Laundry, 
Lid. v. Little [1951) 1 K.B. 400 (C.A.)), and the order could be 
enforced without application to the court, though, ex abundant 
cautela (having regard to the consent), application could be 
made under r. 20 of the Increase of Rent, etc. (Restrictions) 
Rules, 1920, to make the order absolute. The fact that Mrs. B’s 
title has expired does not make the judgment unenforceable 
(Wnight v. Clarke (1885), 15 O.B.D. 294 (C.A.)), and the warrant 
of possession can therefore be taken out in her name by virtue 
of the covenant. 


ASSENT WITHOUT RECITALS IN FAVOUR OF DECEASED’S 
LIABILITY TO AD VALOREM STAMP Duty—EVIDENC! 
THAT ASSENTEE ENTITLED 

Y. I am acting for the purchaser of a property which he 
is buying for 4350 and the abstract of title shows an assent 
whereby the property was vested in the vendor by th 
administrators of the estate of the vendor’s wife, who died in 
1950 intestate. It appears from the examination of the grant 
of administration that the intestate’s net estate amounted to 
well over £1,000. There is apparently a life interest undet 
the intestacy, because two administrators were appointed, one of 
whom is a son. I contend that, as this is so, the assent was 
in fact an appropriation in part satisfaction of the 41,000 in 
cash to which the vendor was entitled under his wife’s intestacy, 
and the proper manner in which the property should have been 
vested in the vendor was by way of conveyance and appropriation, 
which conveyance should have been stamped ad valorem 
Encyclopedia of Precedents, vol. 6, p. 626) The vendor 
solicitors contend that the purchaser cannot go behind the assent, 
which is a complete curtain, and that the purchaser is not 
concerned with ad valorem stamp duty. 


Intestacy 
HvusBAND 


Ve) see 


A. Under s. 36 (7) of the Administration of Estates Act, 1925, 
an assent is merely “‘ sufficient ’’ and not “ conclusive ” evidence 
that the person in whose favour it is made is the person entitled 
to the legal estate thereby assured (Re Duce and Boots Cash 
Chemists (Southern), Lid.’s Contract [1937| Ch. 642) \ccordingly, 
a purchaser is entitled to investigate the equities behind an 
assent if he has notice of any fact on the title which might mak« 
the assent invalid. ‘To this end recitals in the assent may avoid 
the need for such investigation but in the present case the form 
of the assent, being without recitals, renders it doubtful whether 
it should be stamped with ad valorem stamp duty as an appro 
priation in part satisfaction of the husband’s statutory charge 
for £1,000 or whether it is exempt from duty, which would be the 
case if it were an assent in partial or entire satisfaction of the 
husband’s interest in residue. The purchaser is clearly entitled 
to be satisfied on this point and to avoid difficulty in the future 
the assent, whether liable to ad valorem duty or not, should be 
adjudicated. In the absence of recitals in the assent the pur 
chaser will probably have to be content with the evidenc 
afforded by answers to requisitions (which, if satisfactory, will 
show that the husband was entitled to the assent), or with such 
other information as to the persons entitled on intestacy as may 
be available. 


Hire Purchase Agreement—-GUARKANTOR PAYING 3ALANCI 


DUE AND DEMANDING ASSIGNMENT OF AGREEMENT 


Q. B purchased goods from A under hire-purchase and payment 
was guaranteed by C. C has been called upon to pay arrears due 
under the agreement and has tendered to A the full balance duc 
under the agreement and demanded in exchange the original 
purchase agreement to enable him to stand in A’s shoes “and su 
B for a return of the goods or payment. A refuses to hand over 
the hire-purchase agreement. Under the Mercantile Law 
Amendment Act a guarantor on payment is entitled to have 
assigned to him all securities held by a creditor and is entitled to 
stand in the place of the creditor and to use all the remedies 
open to the creditor in order to obtain indemnity from the 
principal debtor. Is C entitled, on being called upon to pay 
arrears of instalments, to pay the total balance owing to the 
creditor and demand the hire-purchase agreement in exchange ? 


1. No. A guarantor’s liability to pay the creditor becomes 
due only on default of the principal debtor, and only to the extent 
of the default. He cannot, therefore, demand that the creditor 
accept more than is due under the agreement. Iven if s. 5 
of the Mercantile Law Amendment Act, 1856, applied to this 
type of case (and no one has ever sought to apply it to guarantors 
of hire-purchase agreements) there would be little practical point 
in demanding an assignment of the agreement because the licence 
to seize the goods, being a personal right, is not assignable 
(Re Davis; ex parte Rawlings (1888), 22 Q.B.D. 193). It is 


of the essence of the agreement that the hirer becomes the owner 
of the goods on payment of the last instalment, and therefore 
such security as retention of ownership of the goods provides 
is brought to an end by payment. 

the application of s. 5 to such a case. 


This fact seems to excluds 
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Miscellaneous 
DEVELOPMENT PLANS 
DEVELOPMENT 


CORNWALL COUNTY PLAN 


The above development plan was, on the 27th August, 1952, 
ubmitted to the Minister of Housing and Local Government 
for approval. It relates to land situate within the County of 
Cornwall and comprises land within the districts referred to in the 
schedule below. Certified copies of the plan, as submitted for 
approval, have been deposited for publi inspection at 
(1) The County Hall, Truro, Cornwall ; 


(2) The Eastern Area Planning Office, Westbourne House, 
Liskeard, Cornwall : 
3) The Western Area Planning Office, Alphington House, 
Alverton, Penzance, Cornwall : 
and will be available for a period of six weeks from the 
15th September, 1952, at the places of deposit between the 


hours of 10 a.m. and 4.30 p.m. Mondays to Fridays (inclusive) 
and 10 a.m. and 12 noon on Saturdays. Certified 
extracts of the plan, so far as it relates to the undermentioned 

the places stated in the 
schedule and are available for public inspection free of charge 
by all persons interested at the places and times indicated in 
the schedule Any objection or representation with reference 
to the plan may be sent in writing to The Secretary, Ministry of 
Government, Whitehall, London, $S.W.1, 
1952, and any such objection or 
representation should state the grounds on which it is made. 
Persons making an objection or representation may register 
their names and addresses with the Clerk of the County Council, 
at the County Hall, Truro, and will then be entitled to receive 
notice of the eventual approval of the development plan. 


( oples or 


districts, have also been deposited at 


Housing and Local 


before the 27th October, 


SCHEDULE 





Adare t which the Plan Agreed hour 
for Public Inspection 


will be on view 


Local Authority 


Saturdays 10 a.m 
12 noon in all Casé 








l mith M.b Muuicipal Ottices, | nouth 10 a.m 1.30 p.n 
Helston M.B Corn Exchange, Helston 10 a.m.—- 4.30 p.m 
Penryn M.B Municipal Offices, Penryn 10 a.m.—4.30 p.m 
Penzance M.B Municipa! Buildings, 10 a.mn.—4.30 p.in 
Penzance 
st. Ives M.B Phe Guildhall, St. Ives 10 a. 4.30 pam 
Camborne-Redruth U.D Council Offices, Camborne 10 a.m 4.30 p.m 
st. Just U.D. Council Offices, St. Just 10 a.m 12.30 pan 
2 p.m 4.30 pan 
KKerrier KR.D lhe Willows, Helston 10 a.m 1 p.m. and 
2 p.m +.30 p.m 
West Penwith K.D Council Offices, Chapel St., 10 a.m +.30 pw 
Penzance 
Central Area 
sJodimin M.B Guildhall, Bodmin WW aa $.30 p.m 
Fowey M.B : Borough Offices, Fowey 10 an 1 p.m. and 
2 p.m +.30 p.m 
Lostwithiel M.B Municipal Offices, Fore 10 a.n.—4.30 p.n 
Street, Lostwithiel 
Truro M.B. City Library, Pydar Street, 10 an +.30 p.m 
Truro 
Newquay U.D County Branch Li 10 aan 1 pau. and 
York suilding 2.15 p.m.—4.30 p.m 
Street, Newquay 
Padstow U.D Council Offices, Padstow 10 a.an.—1 p.m. and 
2 p.m +.30 p.m 
st. Austell U.D Municipal Offices, St. Austell 10 a.m,—4.30 p.m 
Thursday up to 6 p.m 
St. Austell R.D frevarna, 12 Carlyou Road, 10 a.m.—4.30 p.in. 
St. Austell 
fruro R.D Rural Council Hall, River 10 asm.—1 p.m. and 
Street, Truro 2 p.m.—4.30 p.m 
Wadebridge R.D Council Offices, Wadebridge 10 a.n.—4,30 p.m 
Eastern Area : 
Launceston M.B Municipal Office 10 a.m.—1 p.m. and 
Launceston 2 p.in.—4.30 p.m 
Liskeard M.B Municipal Offices, West 10 a.n.—4.30 p.m 
Street, Liskeard 
Saltash M.B Guildhall, Saltash 10 a.m.-——4.30 p.m 
*Bude-Stratton U.D Phe Castle, Bude 10 a.m.—1 p.m. and 
2 p.m +.30 p.m 
Looe U.D Mechanics’ Institute, Looe 10 a.m.—4.30 p.m 
| 8 p.m. on Fridays 
forpoint U.D Council Offices, York Road, 10 a.in 12.30 p.m 
Torpoint 2 p.m.—4.30 p.m 
Camelford K.D Council Offices, Camelford 10 a.in.—4.30 p.m 
Launceston R.D Council Offices, 20 Western 10 a.m.—1 p.m. and 
Road, Launceston 2 p.m +.30 pan 
Liskeard k.D Council Offices, Luxstowe 10 a.u.—4.30 p.m 
House, Liskeard 
St. Germans K.D ** St. Germans,”’ Lower Port 10 a.m $.30 pa 
View, Saltash 
Stratton K.D Council Offices, 17 The 10 a.m,—4.30 pa 


Strand, Bude 





* When the building is being used as a Magistrates’ Court, etc., the maps and documents 
may be inspected at 17 The Strand, Bude. 


MERTHYR TYDFIL DEVELOPMENT PLAN 

The above development plan was, on the 14th August, 1952, 
submitted to the Minister of Housing and Local Government for 
approval. The plan relates to land situate within the County 
Borough of Merthyr Tydfil. A certified copy of the plan as 
submitted for approval has been deposited for public inspection 
at the Hall, Merthyr Tydfil. The copy of the plan so 
deposited is available for inspection, free of charge, by all persons 
interested at the place mentioned above between the hours of 
10 a.m. to 12.30 p.m. and 2.30 p.m. and 5 p.m. during week-days, 
and between the hours of 10 a.m. to 12 noon on Saturdays. 
\ny objection or representation with reference to the plan may 
be sent in writing to the Under-Secretary, Ministry of Housing 
and Local Government, Cathays Park, Cardiff, before the 
26th September, 1952, and any such objection or representation 
should state the grounds on which it is made. Persons making 
an objection or representation may register their names and 
addresses with the Council of the County Borough of Merthyr 
Tydfil and will then be entitled to receive notice of the eventual 
approval of the plan. 


CouNTY BOROUGH O! 


Town 


BLACKPOOL LAW SCHOOL 

Blackpool is to have its own law school for articled clerks, and 
active steps are being taken for classes to commence in October 
next \rticled clerks are required by law to attend an authorised 
law school during the course of their articles and, in the past, 
aspirants to the legal profession in the Fylde and surrounding 
districts have had to attend at Manchester or Liverpool for this 
purpose. In addition to the inconvenience, waste of time and 
expense which this has involved, students have found it necessary 
to incur considerable additional expense for tuition in preparation 
for The Law Society’s examinations. The Blackpool and Fylde 
District Law Society, realising the disadvantage of this system, 
has for some time been trying to provide something better. 
After lengthy negotiations with The Law Society, consent for 
the establishment of a law school in Blackpool was obtained, and 
the co-operation of the local education authority was sought 
with the result that the Blackpool Law School has been born. 
The school will have its home at the Blackpool Technical College 
and School of Art where classes will provide complete tuition 
for both the Intermediate and Final Examinations of The Law 
Society. Students from Blackpool and the adjoining districts 
taking advantage of these classes will save the expense and time 
of travelling to Manchester or Liverpool and will be able to 
obtain full tuition for their examinations without recourse to 
corres} mdence courses. 

Mr. J. L. Davies, head of the commerce and general department 
of the technical college, recently visited The Law Society’s Law 
School in London to observe its method of working with a view 
to ensuring that the Blackpool Law School will provide training 
equal in quality to the best in the country. Two fully qualified 
tutors are to be provided and The Law Society and the local 
society will continue to have an interest in the school. The 
college also conducts, apart from the law school, courses for 
solicitors’ clerks and for The Law Society’s Preliminary Examina- 
tion. Enrolment for the law school classes can be effected at 
the technical college between the hours of 2.30 p.m. and 5 p.m., 
and 7 p.m. and 9 p.m. during the week commencing 8th September 
next. Particulars can be obtained from the college or from the 
Honorary Secretary of the Blackpool and Fylde District Law 
Society, 32 Birley Street, Blackpool. 


OBITUARY 


Mr. L. H. ADCOCK 
Mr. Leonard H. Adcock, solicitor, of West Bromwich, died on 


15th August, aged 68. He was admitted in 1910. 
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